
IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF NORTH CAROLINA

WESTERN DIVISION

Case No. 5:07-CV-231-F

Pamela L. Hensley, )
)

Plaintiff, )
)

vs. ) REPLY MEMORANDUM
) IN SUPPORT OF

Johnston County Board of Education, and ) MOTION TO DISMISS
Anthony L. Parker, in his capacity as ) Local Civil Rules
Superintendent of the Johnston County ) 7.1(f) and 7.2, E.D.N.C.
Schools and in his individual capacity, )

)
Defendants. )

NOW COME defendants Johnston County Board of Education and Anthony L. Parker, by and

through counsel and pursuant to Rules 7.1(f) and 7.2 of the Local Rules of Practice and Procedure of the

United States District Court for the Eastern District of North Carolina, submitting this Reply

Memorandum In Support Of Defendants’ Motion To Dismiss.  For the following reasons, defendants

respectfully request that the motion be GRANTED.

I. PLAINTIFF’S RESPONSE DISCLOSES THE ABSENCE OF ANY CLAIMS.

In her Response, Ms. Hensley abandons some of her claims altogether, while redefining or

attempting to distinguish others.  She also relies upon the alleged inadequacy of the record used under the

North Carolina Administrative Procedure Act as an excuse for ignoring the Act entirely.  However, her

attempts to elevate a personal grievance against her employer into a federal case reveal her failure to state

any claim.

Simply put, parents of a student in Ms. Hensley’s class complained that she had derogated

students’ religious beliefs.  (Complaint ¶ 1).  The parents retained counsel, who negotiated with the school

system’s attorney to avoid litigation.  (Complaint ¶ 23).  Ms. Hensley’s employer asked her to sign a letter
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that would help resolve the parents complaint.  (Complaint ¶¶ 23, 25).  She reviewed the letter and agreed

to do so.  (Complaint ¶ 25).  After the parents were informed of Ms. Hensley’s agreement, she changed her

mind.  (Complaint ¶¶ 27, 28).  Her reversal, after the school system had taken other steps to resolve the

parents’ complaint, exacerbated the situation and left the matter as a source of tension and distraction.

(Def. Motion to Dismiss, Exhibit 2, ¶ 4).  To alleviate some of the concerns arising from the situation, Ms.

Hensley was reassigned. Id.

A. Plaintiff Abandons Her Religious Discrimination And Religious Liberty Claims.

Plaintiff’s Response offers no argument in support of her claims for religious discrimination or

religious liberty, apparently conceding that her Title VII claim for religious discrimination is subject to

dismissal under Rules 12(b)(1) and 12(b)(6) and that her claim under Article I, Section 13 of the North

Carolina Constitution warrants dismissal under Rule 12(b)(6).

B. Plaintiff’s Attempts To Redefine And Ennoble Her Reneging On A Promise Cannot
Transform Her Change of Mind Into Protected Speech.

In her response, Ms. Hensley acknowledges, as she did in her Complaint, that she did indeed renege

on a promise to sign the letter.  (Complaint ¶¶ 25, 28; Resp. at 3).  Ms. Hensley claims that changing her

mind is a speech act that “should be protected if [it] relates to matters of public concern.”  (Resp. at 9).

However, Ms. Hensley fails to explain how changing her mind is a speech act.  Her First Amendment claim

should be dismissed because any “speech” in which she claims she engaged was not a substantial factor in

her transfer, and she did not speak on matters of public concern.  Ms. Hensley was transferred because she

changed her mind about resolving an internal dispute, and in doing so, she upset a delicate balance that had

been struck.

Ms. Hensley’s strained attempt to distinguish her circumstances from those in Goldstein instead

demonstrates the key parallels. Goldstein Chestnut Ridge Volunteer Fire Co., 218 F.3d 337, 356 (4th Cir.

2000), cert. denied, 531 U.S. 1152 (2001).  Ms. Hensley claims there are “vast differences” between her

circumstances and Goldstein’s for First Amendment purposes.  (Resp. at 14).  For example, she cites the
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fact that Goldstein received “specific consideration” as a result of his bargained-for exchange with his

supervisor, a factor which goes unmentioned in the court’s analysis of Goldstein’s First Amendment claim.

Id. Goldstein is analogous to Ms. Hensley’s case because the substantial factor motivating Goldstein’s

transfer was not his protected speech, but rather the refusal to do that which he had agreed to do.

Goldstein at 356.  Goldstein agreed to communicate with his fire company president, rather than the

executive committee. Id. at 351.  He then changed his mind. Id.  Ms. Hensley agreed to sign a letter to her

students’ parents and have it presented to others as a means to resolve potential legal claims.  (Resp. at 14,

Complaint ¶ 28).  She then changed her mind. Id.  Here, just as in Goldstein, the superintendent’s actions

were motivated not by Ms. Hensley’s speech but by her promising in the first place to sign the letter and

then reneging.  Ms. Hensley’s attempt to redefine a broken promise as protected speech is an unavailing

afterthought.

Further, her attempts to support the argument that she was a private citizen speaking on matters of

public concern are undermined by the numerous facts alleged in her Complaint regarding the school

system’s involvement in negotiating and resolving the Does’ complaints.  Ms. Hensley portrays herself as

“an ordinary citizen . . . considering whether to enter into an individualized binding agreement . . . with a

third party.”  (Resp. at 11).  The letter Ms. Hensley reviewed and agreed to sign, attached to her Complaint

as Exhibit A, did not “bind” her.  Rather, Ms. Hensley’s employer was considering entering into an

agreement with the Does.  (Def. Motion to Dismiss, Exhibit 2, ¶ 3).  The extensive involvement of the

school system’s attorney and the months of negotiation in which he engaged with the Does’ attorney are

selectively ignored in Ms. Hensley’s Response.  (Complaint ¶¶ 16, 23).  Indeed, as Ms. Hensley herself

alleged in her Complaint, the process of resolving the issues raised by the Does spanned months during

which she heard nothing.  (Complaint ¶¶ 16, 23).  The plaintiff’s own allegations describe a disenchanted

employee rather than a citizen speaking on issues of public concern.

DocumentsPDF
Complete

Click Here & Upgrade
Expanded Features

Unlimited Pages

Case 5:07-cv-00231-F   Document 14    Filed 09/05/07   Page 3 of 8

http://www.pdfcomplete.com/1002/2001/upgrade.htm


C. Plaintiff Left Unchallenged Defendants’ Bases for Dismissal of Her Equal Protection
Claim.

In her Response, plaintiff claims that her equal protection claim should not be dismissed because

she has alleged sufficient facts to withstand such a motion.  Ms. Hensley specifically claims that the

defendants misapplied the holding in McWaters v. Crosby, 54 Fed. Appx. 379 (4th Cir. 2002), in which the

plaintiff’s equal protection claim was dismissed because “numerous rational bases for the defendants’

action suggest themselves” from the facts alleged in her Complaint.  Id. at 3.  Ms. Hensley claims that

because she has alleged facts in her Complaint as to the “pretextual nature” of defendants’ rational basis

for plaintiff’s transfer, her claim should be allowed to stand. (Resp. at 19).

The correct application of McWaters, however, warrants dismissal.  In McWaters, the plaintiff

claimed her equal protection rights were violated when her travel expenses were investigated, although

other members of the county board of supervisors on which she sat were not investigated. McWaters at 2.

As the court pointed out, the plaintiff’s Complaint alleged facts supporting the rational basis for the county

investigation, including that the plaintiff’s expenditures were larger than that of the other supervisors and

had attracted public scrutiny.  Id. at 3 (emphasis added).  The McWaters plaintiff did not negative these

facts; instead, she alleged them. Id.

While Ms. Hensley claims that her Complaint alleges facts showing that the defendants’ rational

basis is “pretextual,” such facts go to the defendants’ motive.  The McWaters court noted that “because the

rational basis inquiry is separate from the subjective motivation inquiry, the defendants are not required to

show that they actually were acting on those rational bases.” McWaters at 3.  Ms. Hensley does not

dispute the facts that provide the rational basis for defendants’ transfer decision, specifically that the school

system was embroiled in a dispute with parents over Ms. Hensley’s conduct in the classroom, that Ms.

Hensley was asked to sign a letter of apology to resolve the dispute, and that she initially agreed to do so

and then changed her mind.  Not only does Ms. Hensley not negate those facts, just as in McWaters, she

alleges them in her Complaint.  The question before the court is whether that is a “reasonably conceivable
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state of facts that could provide a rational basis” for Ms. Hensley’s transfer.

Furthermore, Ms. Hensley failed to respond to defendants’ contention that “class of one” claims

are inapplicable in the public employment arena.  See Engquist v. Oregon Dept. of Agriculture, 478 F.3d

985, 995 (9th Cir. 2007) (holding that “the class-of-one theory of equal protection is another constitutional

area where the rights of public employees should not be as expansive as the rights of ordinary citizens.”).

Contrary to the assertions in her Response, Ms. Hensley has not alleged facts sufficient to

withstand a 12(b)(6) motion on her equal protection claim.  Rather, this claim is defeated by the allegations

contained in her Complaint, as well as her status as a public employee.

D. Plaintiff Calls Upon Facts Not Alleged in Her Complaint To Support Her Americans
With Disabilities Act Claim

Ms. Hensley cites unstated allegations to support her Americans with Disabilities Act claim.  In

her Response, Ms. Hensley claims that the defendants “choice of accommodation was impermissibly

conditioned upon plaintiff’s forbearance of other legal rights.” (Resp. at 22).  However, the accommodation

to which this allegation refers was not the defendants’ choice of accommodation, it was the plaintiff’s

unilaterally selected preference.  As Ms. Hensley alleges in her Complaint, upon learning of her new

teaching assignment, she asked Dr. Parker to offer her a position more accommodating to her disability.

(Complaint ¶ 87).

Ms. Hensley acknowledges in her Response that the defendants were permitted to offer an

alternative accommodation.  (Resp. at 22).  However, she then states that “the facts alleged in plaintiff’s

Complaint are that they did not.” Id.  Ms. Hensley’s Complaint does not include any allegation that the

defendants failed to offer any alternative accommodations; the Complaint is silent regarding the other

accommodations offered to or discussed with Ms. Hensley.  Plaintiff’s ADA claim rests solely on her

allegation that the defendants were not willing to comply with her request for a specific accommodation,

reassignment to a different teaching position.  (Complaint ¶ 1) (“[d]efendants . . . willingness to offer a

specific accommodation was contingent upon plaintiff’s forebearance of all her legal claims”)(emphasis
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added); (see also Complaint ¶¶ 41, 45, 87, 88).  The ADA does not require employers to offer only those

accommodations employees prefer; as such, Ms. Hensley’s ADA claim should be dismissed.

E. Plaintiff’s Quarrel With North Carolina’s Administrative Procedure Act Neither
Renders The Act Inadequate Nor Her State Constitutional Claims Viable.

Plaintiff acknowledges “that most plaintiffs are not permitted to proceed with claims directly under

the North Carolina Constitution because ‘adequate state remedies’ are found.” (Resp. at 24). However, Ms.

Hensley again claims that her situation is set apart from most plaintiffs.  She claims that deficiencies in the

grievance procedure placed no obligation upon the defendant to create a complete record, while remaining

silent regarding her own role in crafting a record.  In response to the remedy provided by judicial review,

Ms. Hensley makes no allegation that she attempted to avail herself of that remedy and instead dismisses

the process and the North Carolina Administrative Procedure Act as altogether inadequate.

Ms. Hensley’s quarrel with the legal standards adopted by the State in its Administrative Procedure

Act does not eliminate its legitimacy as an available state remedy.  While Ms. Hensley’s Response suggests

she may unilaterally bypass remedies as inadequate in her estimation, the availability and applicability of a

statutory appeal process cannot be ignored.  Indeed, the relevant legal authority precludes a direct claim.

See e.g. Swain v. Efland, 145 N.C. App. 383, 391, 550 S. E. 2d 531, 536 (2001) and other cases cited on

p. 17 of Defendants Memorandum In Support of Motion to Dismiss.

Ms. Hensley’s aggrandizement of her claims and circumstances can neither transform a broken

promise into protected speech nor can it exempt an aggrieved employee from the applicable grievance

process.

CONCLUSION

For the reasons stated above and in defendants’ Motion to Dismiss and supporting Memorandum

of Law, Ms. Hensley has failed to state actionable claims for violations of her free speech, equal protection,

or state constitutional rights, nor for her Title VII and ADA claims. In addition, to the extent Ms. Hensley

has stated any cognizable state constitutional claims, they must be dismissed because state law provides an
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adequate remedy. Finally, Ms. Hensley has failed to state any claim for punitive damages, and her claims

against Dr. Parker in his individual capacity are barred by qualified immunity. Therefore, the defendants

respectfully request that the court grant defendants’ motion to dismiss as to each of Ms. Hensley’s claims.

Respectfully submitted this 5th day of September, 2007.

/s/ Daniel W. Clark
Tharrington Smith, L.L.P.
209 Fayetteville Street
Post Office Box 1151
Raleigh, North Carolina 27602-1151
Telephone: (919) 821-4711
Facsimile: (919) 829-1583
E-mail: dclark@tharringtonsmith.com
State Bar No. 15804

/s/ Christine T. Scheef
Tharrington Smith, L.L.P.
209 Fayetteville Street
Post Office Box 1151
Raleigh, North Carolina 27602-1151
Telephone: (919) 821-4711
Facsimile: (919) 829-1583
E-mail: cscheef@tharringtonsmith.com
State Bar No. 34874

ATTORNEYS FOR DEFENDANTS
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CERTIFICATE OF SERVICE

I hereby certify that on September 5, 2007, I electronically filed the foregoing Reply Memorandum
in Support of Motion to Dismiss with the Clerk of Court using the CM/ECF system which will send
notification of such filing to the following:

      Mary-Ann Leon
      THE LEON LAW FIRM, P.C.
      Attorney For Plaintiff Pamela L. Hensley
      Post Office Box 20338
      Greenville, North Carolina 27858
      Telephone: (252)830-5366
      Fax: (252)830-9366
      E-mail: maleon@leonlaw.org
      State Bar No. 26476

This the 5th day of September, 2007.

/s/ Daniel W. Clark
Tharrington Smith, L.L.P.
209 Fayetteville Street
Post Office Box 1151
Raleigh, North Carolina 27602-1151
Telephone: (919) 821-4711
Fax: (919) 829-1583
E-mail: dclark@tharringtonsmith.com
State Bar No. 15804

s/ Christine T. Scheef
Tharrington Smith, L.L.P.
209 Fayetteville Street
Post Office Box 1151
Raleigh, North Carolina 27602-1151
Telephone: (919) 821-4711
Facsimile: (919) 829-1583
E-mail: cscheef@tharringtonsmith.com
State Bar No. 34874

ATTORNEYS FOR DEFENDANTS
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