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I. INTRODUCTION 

 The within Memorandum addresses Plaintiffs’ Motion for Partial Summary Judgment on 

their battery claims against Defendant John Freshwater (“Mr. Freshwater”) and their 

establishment clause claims against Mr. Freshwater.  Plaintiffs acknowledge that they are only 

moving for summary judgment on establishment clause violations regarding “the Ten 

Commandment posters and the Bibles in Freshwater’s classroom.”  Plaintiffs’ Motion for Partial 

Summary Judgment, Page 2 at footnote 2 and pages 8-9.  In this regard, Plaintiffs acknowledge 

that although their Amended Complaint alleges “numerous other allegations” regarding 

violations of the establishment clause against Mr. Freshwater, they concede there exist genuine 

issues of material fact as to those other allegations.  Id.  Consequently, the within Memorandum 

will only specifically focus on the two occurrences that Plaintiffs allege violated the 

establishment clause:  1) Ten Commandments and 2) “a collection of Bibles” in Mr. 

Freshwater’s classroom.   

As it relates to the “collection of Bibles” Plaintiff Zach Dennis testified that the Bibles 

were in boxes and bags in the back corner of Mr. Freshwater’s classroom.  See Exhibit A, 

Deposition of James Doe (Zach Dennis), page 36.  Zach’s testimony is disputed by Mr. 

Freshwater in that there only existed a box of Bibles in his classroom, not a bag, and the box of 

Bibles was owned by the Fellowship of Christian Athletes (FCA) organization.  See Exhibit B, 

Deposition of John Freshwater, pages 83-84; see also Exhibit M, In the matter of The 

Termination of Employment of John Freshwater, Transcript of Proceedings, Volume XXVI, 

pages 4433-4434 (herein after Hearing Transcript).  Thus, for the purposes of the within 

Memorandum, the “collection of Bibles” will be referred to as a box of Bibles. 
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It is also evident that Plaintiffs are moving for summary judgment based on Mr. 

Freshwater having his personal Bible on his desk. Plaintiffs’ Motion for Partial Summary 

Judgment, pages 8-9.  However, Plaintiffs never made a complaint to the school district about 

Mr. Freshwater’s personal Bible being on his desk.  See Exhibit D, Deposition of Jane Doe 

(Jenifer Dennis) Volume 1 at 151-152.  Moreover, nowhere within Plaintiffs’ Amended 

Complaint is there an allegation regarding Mr. Freshwater’s personal Bible on his desk.  The fact 

that the Plaintiffs now assert that they are entitled to summary judgment due to a violation of the 

establishment clause because Mr. Freshwater maintained his personal Bible on his desk is 

disingenuous. Consequently, Defendant Freshwater will not address unwarranted arguments by 

Plaintiffs regarding Mr. Freshwater’s personal Bible on his desk. Any such claim that Mr. 

Freshwater violated the establishment clause due to his personal Bible being on his desk should 

be disregarded by this Court as such non-alleged claim is not at issue in the within case.1 

 Further, Plaintiffs’ generalization regarding the occurrences of the within case are 

entirely inaccurate.  Although Plaintiffs would like to argue their relationship between Zach 

Dennis and Mr. Freshwater is the heart of the issue in this case, material facts demonstrate that 

former Defendant Mt. Vernon School District Board of Education (District) and multiple 

administrators, supervisors, and employees of Mt. Vernon City Schools not only knew of and, in 

some instances, authorized the alleged unconstitutional conduct of John Freshwater, but also 

ratified such conduct over a multiple year period.  In addition, the material facts demonstrate that 

Mr. Freshwater immediately complied with requests from the District regarding the removal of 

the Ten Commandments that were posted in his room, as well as the box of Bibles, which was 

                                                 
1 In a related case, Case No. 2:09-cv-00464, John Freshwater has filed suit against the Mount Vernon City School 
District, among others, alleging multiple claims including a violation of the Constitution as it relates to his right to 
maintain his personal Bible on his desk.   

Case 2:08-cv-00575-GLF-NMK   Document 68    Filed 12/31/09   Page 8 of 36



 3 

used for Fellowship of Christian Athletes’ meetings.  Thus, there exists genuine issues of 

material fact as to whether the District was responsible for its authorization and ratification of the 

alleged unconstitutional conduct by Mr. Freshwater. 

Mr. Freshwater asserts that a genuine issue of material fact exists in regard to Plaintiffs’ 

battery claim.  Mr. Freshwater also asserts Plaintiffs do not have standing to assert establishment 

clause claims based on the Ten Commandments and the box of Bibles in the room.   

II. PLAINTIFFS’ BATTERY CLAIM 

 A. A genuine issue of material fact exists regarding whether a battery occurred 

 Although, Mr. Freshwater asserts that he is entitled to summary judgment on Plaintiffs’ 

battery claims based on consent, at a minimum, there does exist disputed material facts regarding 

whether a battery actually occurred such that summary judgment is not proper for Plaintiffs. 

Plaintiffs argue that they have established a prima facie case for battery based on Mr. 

Freshwater’s application of the tesla coil to Zach Dennis’ arm and that such application 

constituted a harmful or offensive contact.  See Plaintiffs’ Motion for Partial Summary 

Judgment, page 26.  However, contrary to Plaintiffs’ arguments, not only did Mr. Freshwater not 

possess the requisite intent for battery, he was not aware that an application of a tesla coil could 

harm a person.  Further, the District for three decades, not only authorized the use of the tesla 

coil on students in class, but ratified the conduct of science teachers in using the tesla coil.   

 1. Tesla coil use in Mr. Freshwater’s classroom 

 Mr. Freshwater had been using a tesla coil since he started teaching at Mt. Vernon 

Middle School.  See Exhibit C, Hearing Transcript, Volume XXVI, page 4269.  A former teacher 

at Mt. Vernon Middle School, Jeff George, showed Mr. Freshwater how to use the tesla coil.  Id. 

at 4269-4270.  Mr. Freshwater observed Jeff George use the tesla coil not only on himself, but on 
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students.  Id. at 4270.  Mr. Freshwater used the tesla coil just like he was shown by Jeff George.  

Id.    Mr. Freshwater was not aware of the existence of any instructions for the tesla coil and has 

never seen the instructions for the use of the tesla coil.  Id. 

 On December 6, 2007, Mr. Freshwater performed three demonstrations with the tesla coil 

in his eighth period class.  Id. at 4273 – 4274.  The first demonstration involved vacuum tubes 

where Mr. Freshwater would hold up the tubes and talk about the elements that were in gas form 

contained in the tubes.  Id. at 4274.  Next, Mr. Freshwater would place the tubes on the floor and 

charge them one at a time in a random order where each tube would give off a color so that the 

students could identify the elements.  Id. at 4281.  The second demonstration takes place once 

the gas tube demonstration is completed and Mr. Freshwater will touch the tesla coil to his arm 

and explain the procedure so that students could volunteer for a tesla coil application.  Id. at 

4275.  It should be noted that students, once Mr. Freshwater brought out the tesla coil, were 

eager to touch the tesla coil and repeatedly asked to touch it.  Id. at 4279-4280.  The third 

demonstration is what has been identified as an “ET” demonstration where Mr. Freshwater 

would apply the tesla coil to himself and have the students stand in a line with their index fingers 

almost touching so that the electrical charge can arc from Mr. Freshwater to each subsequent 

student thereafter.  Id. at 4276.   

 Prior to performing the second demonstration on students, Mr. Freshwater explained 

what was occurring with the tesla coil and that the arc touching his hand was the pathway of least 

resistance.  Id.  Mr. Freshwater used the tesla coil on the lowest setting.  See Exhibit E, Affidavit 

of John David Freshwater (Employee Exhibit 128 of the Administrative Hearing), ¶11.  Mr. 

Freshwater described the second demonstration as follows:  “What I am going to do is, I am 

going to bring the tesla coil slowly to your arm.  I don’t care what you show me; front or back, it 
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doesn’t make any difference.  And I bring the tesla coil to your arm, so that you can pull away 

anytime you want to.  And as I bring it in, I am going to slide it down your arm, and I am going 

to go from your elbow towards your wrist.”  Hearing Transcript, Volume XXVI, at page 4284.  

Most of the students, as soon as they feel the arc on their arm, will move away because the 

application of the arc on their arm surprises them.  Id. at 4284-4285; see also Deposition of John 

Freshwater at 183.  Some students want to stay and keep their arm within the arc and Mr. 

Freshwater will, once completing the vertical motion from their elbow to their wrist, will go 

across the arm.  Hearing Transcript, Volume XXVI at 4285.  Since the lights are off in the room, 

Mr. Freshwater cannot tell where the arc crosses paths with the previous vertical motion.  Id. at 

4306. 

 In regard to the third demonstration, the “ET” demonstration, Mr. Freshwater takes hold 

of the tesla coil and grabs the tip.  Id. at 4285.  The student standing next to Mr. Freshwater will 

put his index finger up near Mr. Freshwater’s where the arc will go between them.  Id.  The 

purpose for the demonstration is to teach the kids conduction.  Id.  However, after four or five 

students, the conduction is not very good as the arc will dissipate.  Id. at 4285-4286.   

  2. Disputed material facts 

Contrary to Zach Dennis’ testimony, Mr. Freshwater had to move his overhead projector 

toward to his desk and out of the way before the second demonstration such that the tesla coil 

application on Zach did not occur on Mr. Freshwater’s overhead projector.  Hearing Transcript, 

Volume XXVI, at 4284 and 4305.  Further, Mr. Freshwater never held Zach Dennis’ wrist down 

during the application of the tesla coil.  Id. at 4305.  Zach’s testimony that Mr. Freshwater “went 

up and down like two or three times and across a few times” with the tesla coil on Zach’s arm is 
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disputed by Mr. Freshwater’s description of his application as set out above.  Deposition of Zach 

Dennis at page 136.   

Finally, Zach Dennis’ testimony is inconsistent as it relates to the how the application of 

the tesla coil took place.  Specifically, on May 7, 2009, Zach testified at the Administrative 

Hearing that Mr. Freshwater used his right arm to hold Zach’s right arm down and Mr. 

Freshwater used his left hand to guide the tesla coil during the application.  See Exhibit J, 

Hearing Transcript, Volume XIX, at 3071-3072.  However, at Zach deposition on August 18, 

2009, he testified that Mr. Freshwater used his left wrist to hold Zach’s right wrist down and Mr. 

Freshwater used his right hand to guide the tesla coil during the application.  Deposition of Zach 

Dennis at 147-148. 

Since the entire crux of Plaintiffs’ battery claim rests with the application of the tesla coil, 

and since there exist disputed material facts regarding the application, summary judgment in 

favor of the Plaintiffs’ is not proper as to Plaintiffs’ battery claim 

  3. Non existence of red marks on students 

 Plaintiffs assert that Mr. Freshwater testified that the tesla coil may leave a slight red 

mark on the students and that students pull their arms away “because it hurts.”  See Plaintiffs’ 

Motion for Partial Summary Judgment, page 27.  However, Mr. Freshwater had an opportunity 

to explain what he meant by the tesla coil leaving a slight red mark, not only at his deposition in 

this case, but during his sworn testimony at the Termination Hearing.  Specifically, Mr. 

Freshwater testified that he misspoke about the tesla coil leaving a slight red mark and that he 

has never seen red marks on students’ arms.  See Freshwater deposition at page 187-188; see 

also Hearing Transcript, Volume XXVI, at pages 4302-4303.  However, he has seen red marks on 

his own arm due to the multiple applications of the tesla coil that Mr. Freshwater experiences 
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over multiple classes and multiple times on a given day.  Id.  Further, a red mark could appear 

during Mr. Freshwater’s “ET” demonstration where he holds the tip and/or arc on his own arm 

from anywhere from three to five minutes.  Hearing Transcript, Volume XXVI, at page 4303; see 

also Exhibit E.   

  4. Use of tesla coil by other teachers 

The fact that marks do not appear on students’ arms is also supported by the multiple 

teachers in the district who have used the tesla coil on a regular basis for many years.  

Specifically, Laurie Miller is currently a teacher in the District and has applied a tesla coil to 

between 300 and 500 students.  See Exhibit F, Hearing Transcript, Volume XV, page 2414.  Ms. 

Miller was also instructed by Jeff George, a former teacher at the Mt. Vernon Middle School, on 

how to use the tesla coil.  Id. at 2415.  Ms. Miller’s application was identical to Mr. Freshwater’s 

two demonstrations of an individual application per student with the tesla coil as well as an “ET” 

type demonstration.  Id. at 2416.  Over the course of her multiple hundred applications, Ms. 

Miller never saw a mark left on a child from the use of a tesla coil.  Id. at 2417.  In fact, upon 

over 100 applications on herself, she never saw a mark.  Id.  Ms. Miller also never received any 

complaints from students that they were harmed by the tesla coil.  Id. at 2417-2418.  In fact, Ms. 

Miller’s students requested her to use the tesla coil in demonstrations all of the time.  Id. at 2418.  

Also, similar to Mr. Freshwater, Ms. Miller was not provided any instructions and was not aware 

that were any instructions in regard to the use of the tesla coil.  Id. at 2415.   

 Dino D’ettore has been a teacher in the Mt. Vernon Middle School for 21 years and also 

has experience with the tesla coil.  Mr. D’ettore testified at the Administrative Hearing that he 

had learned to use the tesla coil not only from his high school and college experience, but 

through word of mouth and know-how of the science department at Mt. Vernon Middle School.  
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See Exhibit G, Hearing Transcript, Volume XI. at 1747.  While teaching a lesson on conduction, 

based on his previous experience, Mr. D’ettore demonstrated the tesla coil on himself and then 

asked for any students who wanted to volunteer for an application on them.  Id. at 1746.  Mr. 

D’ettore testified that about one-fifth of his students would volunteer to be part of the tesla coil 

demonstration.  Id. at 1747.  Mr. D’ettore never saw any written documentation explaining how 

to use the tesla coil and never thought to look on the internet for any safety instructions related to 

the tesla coil.  Id. at 1759.  He did not have any reason to believe there was ever any safety issues 

at risk in regard to the use of the tesla coil because of his experience with using the tesla coil 

both in high school and college, as well as his use while a teacher in the District.  Id.  Although, 

Mr. D’ettore would use the tesla coil similar to Mr. Freshwater and Ms. Miller and ask for 

student volunteers, he employed a different method and would have the students get in a line to 

have the tesla coil applied to them.  Id. at 1749-1750.  Some of the students, after having the 

tesla coil applied to them, would go back in line and have it applied to them multiple times.  Id.   

 Although Mr. D’ettore has, on certain occasions seen a mark on students from the use of 

the tesla coil, such a mark is nothing permanent and would be gone by the next school period.  

Id. at 1752.  Importantly, Mr. D’ettore never had any complaints of injury.  Id.   

 The tesla coil used in the Mt. Vernon Middle School is not limited to Mr. Freshwater, 

Ms. Miller, or Mr. D’ettore, as testimony demonstrates that current and former teachers, Steve 

Farmer, Bill Oxenford, and Don Newcomer also have used the tesla coil on students during their 

science instruction at Mt. Vernon Middle School.  Id. at 1748; see also Hearing Transcript, 

Volume XV, at 2418.   
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5. Plaintiffs fail to demonstrate that a battery occurred 

Since using the tesla coil for 21 years, Mr. Freshwater has never had anyone inform him 

or complain about any kind of pain or that they felt they were injured due to the application of 

the tesla coil.  Hearing Transcript, Volume XXVI, at 4307.  Moreover, Mr. Freshwater did not 

have any knowledge that anyone who had ever had the tesla coil applied to them had been hurt in 

some form.  Id.  The other teachers, referenced above, also were not aware of any injury caused 

by the tesla coil. 

Consequently, contrary to Plaintiffs’ assertion, Mr. Freshwater would have no reason to 

know that based on the use of the tesla coil for 21 years on over 600 students, coupled with the 

other science teachers in the science department who had used the tesla coil and had no 

complaints of pain or injury from students, that the alleged injury that Zach Dennis experienced 

would have been the result of the use of the tesla coil.  Since Mr. Freshwater was not aware that 

a harmful contact could result from a minor application of the tesla coil and since Mr. Freshwater 

did not possess the requisite level of intent to commit a battery, Plaintiffs ultimately fail to 

demonstrate that a battery occurred. 

6. The District authorized and/or ratified Mr. Freshwater’s use of the 
tesla coil on December 6, 2007 

 
It is of critical importance that the Superintendent of the District, Stephen Short, saw the 

pictures of Zach Dennis’ arm but did not think the alleged injury was serious enough to file a 

complaint with Children’s Services.  See Exhibit H, Hearing Transcript, Volume I at 127.  In 

addition, former principal of the District Middle School, Jeff Kuntz was present for (during an 

observation) and witnessed Mr. Freshwater’s three demonstrations regarding the use of the tesla 

coil, including the application on students and the “ET” demonstration.  See Exhibit K, Hearing 

Transcript, Volume XXVIII, pages 4559-4560; see also Exhibit L, Observation Form of Jeff 
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Kuntz from October 8, 1999.  Thus, the principal was directly on notice of use of the tesla coil on 

students and based on the observation, did not have a problem with its use. 

Based on the tesla coil being used in the District for over 21 years by multiple science 

teachers at Mt. Vernon Middle School, the District’s administration and the Superintendent’s 

office, knew or should have known about its use.  This is especially true since former principal 

Kuntz knew of its use and since multiple teachers have testified that they have used a tesla coil 

on students.  Consequently, since the District knew or should have known of the use of the tesla 

coil, and since Mr. Freshwater’s use of the tesla coil was consistent with former and current 

science teachers of the Mt. Vernon City School, the District authorized the use of the tesla coil 

on students.  Further, former principal Kuntz’s observation and Superintendent’s Short’s failure 

to report the alleged injury, demonstrates that the District ratified the conduct of Mr. Freshwater.   

As such, there exists a genuine issue of material fact as whether a harmful contact 

actually occurred, whether Mr. Freshwater knew that the tesla coil could cause injuries such as 

described by Zach Dennis and whether the District authorized and/or ratified the conduct of Mr. 

Freshwater so as to absolve liability of Mr. Freshwater. 

B. Medical battery cases are not applicable to the within case 

 Plaintiffs also cite a medical battery case2 regarding informed consent in support of their 

position that Zach Dennis did not consent to the application of the tesla coil.  Plaintiffs’ Motion 

for Partial Summary Judgment, p. 28.  This argument is meritless.  Unlike in the medical 

context, where a person is subjected to required specific treatment or a surgery without seeing 

how it would occur, Zach Dennis witnessed other students having the application of the tesla coil 

on them prior to his own application.  He saw the electric shock coming out of the tesla coil 

                                                 
2 Nickell v. Gonzalez, 477 N.E.3d 1145 (Ohio 1985). 
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touch students’ arms, saw the reactions of students and still chose to volunteer for the 

demonstration.   

 Although Zach may have changed his mind regarding the consent to the application of 

the tesla coil during the actual application, he did not inform Mr. Freshwater of any limitations of 

his consent prior to the application nor did Zach pull his arm away from the arc even though Mr. 

Freshwater was not holding his arm down.  Consequently, Plaintiffs’ argument that Zach did not 

consent to a battery fails. 

 C. Conclusion 

 For the reasons stated in the within Memorandum, there exists a genuine issue of material 

fact regarding whether an alleged battery occurred and whether such an alleged battery was 

authorized and/or ratified by the District, such that summary judgment is improper for Plaintiffs.  

Further, Defendant Freshwater asserts that pursuant to his Motion for Partial Summary 

Judgment, that even if a battery occurred, Plaintiff Zach Dennis consented to such battery and is 

barred from any recovery.   

III. PLAINTIFFS’ ESTABLISHMENT CLAUSE CLAIMS 

 As discussed previously, the within arguments and facts will address Plaintiffs’ two 

claims (Ten Commandments and box of Bibles) where they seek summary judgment against Mr. 

Freshwater based on a violation of the First Amendment establishment clause. 

 A. Genuine Issues of Material Fact 

� Whether Plaintiffs and specifically, Zach Dennis, suffered an injury in fact so as to 
have Article III standing due to the alleged unwelcome exposure to the Ten 
Commandments and box of Bibles 

 
� Whether Plaintiffs claims regarding the Ten Commandments and box of Bibles are 

moot 
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� Whether there existed a secular purpose for the posting of the Ten Commandments in 
the window adjacent to Mr. Freshwater’s door 

 
� Whether the District’s authorization of use of the Ten Commandments in the window 

adjacent to Mr. Freshwater’s door absolves Mr. Freshwater of liability 
 

� Whether the District’s authorization of use of Mr. Freshwater’s room for storage of 
FCA materials absolves Mr. Freshwater of liability regarding the Ten 
Commandments on the bulletin board 

 
� Whether the District’s authorization of use of Mr. Freshwater’s room for FCA storage 

absolves Mr. Freshwater of liability regarding the box of Bibles in Mr. Freshwater’s 
room 

 
� Whether the District’s ratification of the posting of the Ten Commandments and 

storage of the FCA Bibles in Mr. Freshwater’s room absolves Mr. Freshwater of 
liability  

 
� Whether Zach Dennis’ membership in FCA and use of the FCA Bibles therein nullify 

his establishment clause claim 
 
 B. Argument and disputed material facts 

1. Plaintiffs do not have the requisite standing to assert their claims 
based on the Ten Commandments and box of Bibles 

 
 The Constitution limits the jurisdiction of Article III courts to matters that present actual 

cases or controversies. See U.S. Const. art. III, § 2, cl. 1.  Consequently, this limitation means 

that when plaintiffs bring suit in federal court, they must have standing to pursue their asserted 

claims and it also generally means that if the plaintiffs lose standing at any time during the 

pendency of the proceedings at any stage in the litigation, the matter becomes moot, and the 

court loses jurisdiction. See generally Church of Scientology of California v. United States, 506 

U.S. 9, 12 (1992) (“It has long been settled that a federal court has no authority to give opinions 

upon moot questions or abstract propositions, or to declare principles or rules of law which 

cannot affect the matter in issue in the case before it.” (internal quotation marks omitted)). 

Therefore, in order to meet Article III standing requirements, a party must show (1) 
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actual or threatened injury which is (2) fairly traceable to the challenged action and (3) a 

substantial likelihood the relief requested will redress or prevent the plaintiff's injury.   

Specifically, a plaintiff must allege “injury in fact” to his or her preexisting, legally protected 

interest; such injury must be “(a) concrete and particularized ... and (b) actual or imminent, not 

conjectural or hypothetical.” Lujan v. Defenders of Wildlife, 504 U.S. 555, 560 (1992) (internal 

quotation marks omitted). Particularized “mean[s] that the injury must affect the plaintiff in a 

personal and individual way.” Id. at 560 n. 1.  

A plaintiff generally must assert his own legal rights and interests.  Valley Forge 

Christian College v. Americans United for Separation of Church & State, Inc., 454 U.S. 464, 474 

(1982).  However, parents have a constitutionally protected interest in guiding the religious 

future and education of their children. Wisconsin v. Yoder, 406 U.S. 205, 232 (1972); 

Washegesic v. Bloomingdale Public Schools, 33 F.3d 679, 683 (6th Cir.1994) (observing parents 

may obtain redress for wrongdoings which directly affect their children).  Plaintiffs carry the 

burden to show standing, and they must supply a factual showing of perceptible harm.   Lujan at 

561.  Mr.  Freshwater will not challenge Jenifer and Stephen Dennis bringing claims on behalf of 

their son, Zach.  

Standing to assert an establishment clause claim may rest on the plaintiff's direct 

exposure to the challenged activity. See School District of Abington Township PA v. Schempp, 

374 U.S. 203, 224 n. 9 (1963) (students attending a public school, and their parents, have 

standing to challenge a program of Bible reading in the school because they are “directly 

affected by the laws and practices against which their complaints are directed”).  Or, in certain 

situations, standing is based on the plaintiff's status as a taxpayer.  See Flast v. Cohen, 392 U.S. 

83, 103-04, (1968); Doremus v. Board of Education, 342 U.S. 429, 433-35 (1952).  In the within 
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case Plaintiffs assert they have standing based on “direct and unwelcome contact with the 

religious display.”  See Plaintiffs’ Motion for Partial Summary Judgment, p. 29; see also 

Plaintiffs’ Amended Complaint, at IV.3  However, “this injury must be more than the 

psychological consequence of observing conduct with which one disagrees.”  See Valley Forge 

Christian College v. Americans United for Separation of Church and State, Inc., 454 U.S. 464, 

485 (1982).   

At a minimum, a genuine issue of material fact exists not only as to whether Zach Dennis 

endured direct and unwelcome exposure to the Ten Commandments and box of Bibles, but 

whether an injury occurred and whether his alleged injury could be redressed.  Although the Ten 

Commandments were in the classroom the 2007-2008 school year, Zach only noticed them 

toward the end of the year.  Zach Dennis Deposition, p. 35-36.  This can hardly be considered 

either direct or unwelcome exposure.  Also, the Ten Commandment postings did not have any 

affect on Zach, except that Zach realized that “they are wrong and they shouldn’t be happening.”  

Id.  at 179.  This affect does not even rise to the level of a psychological consequence (if one 

existed) of observing the Ten Commandments. 

Further, Zach testified that there was a box of Bibles which were used for FCA sitting in 

the back of Mr. Freshwater’s room.  Id.  at 36-37.  The box was not labeled with “Bibles” on it.  

Hearing Transcript, Volume XIX, at 3036.  The only way Zach knew that Bibles were in the box 

was because he was a member of FCA and used the Bibles during FCA.  Id.; see also Deposition 

of Zach Dennis at 37-38.  The fact that there existed a box of FCA Bibles at the back of the room 

did not bother Zach.  Deposition of Zach Dennis at 38.  Clearly this is not unwelcome exposure 

since Zach was a member of the FCA, a religious organization. 

                                                 
3 Plaintiffs do not allege they have taxpayer standing and do not argue the same within their Motion. 
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Importantly, although the Ten Commandments were posted in Mr. Freshwater’s room 

and a box of FCA Bibles were located in the back of Mr. Freshwater’s room, the Plaintiffs did 

not complain to the District about the same until April, 2008.  See Exhibit I, Hearing Transcript, 

Volume II, at 249, 256. Immediately thereafter, Mr. Freshwater was instructed and complied with 

the directive from a District administrator to remove the Ten Commandments and the box FCA 

Bibles from his classroom.  Id. at 292; see also Hearing Transcript, Volume XXVII, at 4412 and 

4434.  Since the complaints by the Plaintiffs regarding the Ten Commandments and box of 

Bibles were made to the District in April, 2008 and since Mr. Freshwater complied with the 

directive from the District to remove the Ten Commandments and box of Bibles in April, 2008, 

Zach Dennis could not have endured “unwelcome exposure” to the bag of Bibles or the Ten 

Commandments in Mr. Freshwater’s room such that a concrete and particularized injury could be 

established.   

Even if the Plaintiffs could demonstrate that an injury in fact existed in the within case, 

there does not exist a substantial likelihood the relief requested will redress or prevent the 

Plaintiffs’ injury.  Zach Dennis admitted that he did not suffer any injuries due to the Bibles or 

the Ten Commandments.  Mr. Freshwater complied with the District directive to remove the box 

of Bibles and the Ten Commandments.  As a result, nothing else could be done to redress any 

concrete and particularized injuries (if such existed) that Plaintiffs suffered arising out of the box 

of Bibles or the Ten Commandments being present in Mr. Freshwater’s classroom. 

For Jenifer and Stephen Dennis to have standing to pursue claims regarding the Ten 

Commandments and box of Bibles on behalf of their son, Zach must have suffered an “injury in 

fact” that must be “concrete and particularized” and “actual or imminent.”  Plaintiffs fail to meet 

this burden.  It is undisputed that Zach did not endure any direct unwelcome exposure to the Ten 
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Commandments and box of Bibles such that he could not have suffered an injury in fact.  

Further, any exposure to the Ten Commandments and box of Bibles that Zach Dennis endured 

led to only, at most, a psychological consequence of observing conduct that he disagreed with 

and such an exposure is not enough to be considered an injury in fact.  Therefore, at a minimum, 

there exists a genuine issue of material fact as to whether Plaintiffs have standing to bring their 

two establishment clause claims regarding the Ten Commandments and box of Bibles against 

Mr. Freshwater. 

2. Plaintiffs’ claims based on the Ten Commandments and box of Bibles 
are moot 

 
Also at issue here is the mootness doctrine.  “The usual rule in federal cases is that an 

actual controversy must exist at stages of appellate or certiorari review, and not simply at the 

date the action is initiated.” Roe v. Wade, 410 U.S. 113, 125 (1973). “While the standing doctrine 

evaluates [a litigant's] personal stake as of the outset of the litigation, the mootness doctrine 

ensures that the litigant's interest in the outcome continues to exist throughout the life of the 

lawsuit ... including the pendency of the appeal.” See Cook v. Colgate, 992 F.2d 17, 19 (2nd 

Cir.1993). As a result, even if Plaintiffs originally had standing to assert certain claims against 

Mr. Freshwater, a court is required determine whether those claims remain live controversies or 

have become moot. 

A case becomes moot when the issues presented are no longer live or the parties lack a 

legally cognizable interest in the outcome. See Murphy v. Hunt, 455 U.S. 478, 481 (1982).   In 

regard to the issue mootness, in Doremus v. Board of Education, 342 U.S. 429 (1952), the 

plaintiffs challenged a state statute providing for the reading of five verses of the Old Testament 

at the opening of each public-school.  Id. at 430.  One of the plaintiffs asserted standing on the 

ground, that his daughter was a public-school student. The Supreme Court rejected that basis for 
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standing, because the daughter had graduated from the public schools before the appeal was 

taken. Id. at 432.  The court further stated that no decision it could render now would protect any 

rights the plaintiff’s daughter may once have had and the court would not decide arguments after 

events have put them to rest. Id. at 432-33. 

A narrow exception to the principle that a moot claim is to be dismissed is available 

“only in exceptional situations,” and states that the court may adjudicate a claim that, though 

technically moot, is “capable of repetition, yet evading review.”  City of Los Angeles v. Lyons, 

461 U.S. 95, 109 (1983); see also Weinstein v. Bradford, 423 U.S. 147, 148-49 (1975). That 

exception is not applicable, however, unless the repetition would affect the “same complaining 

party.” Id. at 149.  Therefore, in the absence of a class action (which does not exist in the within 

case), the “capable of repetition, yet evading review” exception is not available when the issue is 

students' rights and the complaining students have graduated from the defendant institution. See 

Board of School Commissioners of Indianapolis v. Jacobs, 420 U.S. 128, 129-30 (1975) 

(dismissing as moot a challenge by high-school students to the regulation of their school 

newspaper, after the court learned at oral argument that all plaintiffs had graduated). 

In the within case, the Plaintiffs moved out of the District, Zach graduated from 8th grade, 

and Plaintiffs’ other son Ben, will not attending school at the District.  See Deposition of Jenifer 

Dennis, at 6-7; see also Plaintiffs’ Responses to John Freshwaters First Set of Interrogatories, 

Request for Production of Documents and Requests for Admissions, previously submitted as 

Exhibit B within Defendant Freshwater’s Motion for Partial Summary Judgment.  Further, Mr. 

Freshwater complied with the District directives and removed the Ten Commandments and box 

of Bibles.  In addition, the District chose to terminate the employment of Mr. Freshwater.   

Consequently, the within case does not present an issue where the alleged “direct and 
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unwelcome” contact with the Ten Commandments and box of Bibles is “capable of repetition yet 

evading review” that would affect the “same complaining party.”  Ultimately, this Court cannot 

render a decision that will protect any rights that Plaintiffs and specifically, Zach Dennis, may 

have since Plaintiffs’ claims regarding the Ten Commandments and box of Bibles were 

previously resolved (the directives from the District and termination of Mr. Freshwater).  

Accordingly, Plaintiffs’ Motion for Partial Summary Judgment regarding Establishment Clause 

claims based on a box of Bibles and Ten Commandments is moot, such that as a matter of law 

those claims should be dismissed. 

3. Genuine issues of fact exist as to whether Mr. Freshwater violated the 
establishment clause regarding the Ten Commandments and box of 
Bibles 

 
 It is well established that the determination of whether a particular government action 

violates the establishment clause depends on tests set forth in Lemon v. Kurtzman, 403 U.S. 602 

(1971).  See Adland v. Russ, 307 F. 3d 471, 479 (6th Cir. 2002).  Although the Sixth Circuit has 

“recognized the individual Supreme Court Justices have expressed reservations regarding the 

Lemon test…”  the Sixth Circuit is “an intermediate Federal Court” and bound to follow the 

Lemon test until the Supreme Court explicitly overrules it or abandons it.  Id.  Thus, under the 

Lemon test, the Court considers whether “(1) the government activity in question has a secular 

purpose, (2) whether the activity’s primary affect advances or inhibits religion, and (3) whether 

the government activity fosters an excessive entanglement with religion.  Id. (quoting Lemon, 

403 U.S. at 612).  It is also noted that the endorsement test is a refinement of the second Lemon 

prong which determined “whether a reasonable observer would believe that a particular action 

constitutes an endorsement of religion by the government.”  Adland at 479.   
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In regard to the Ten Commandments in Mr. Freshwater’s room and the box of FCA 

Bibles in the back of Mr. Freshwater’s room, there exists genuine issues of material fact as to 

whether each of the prongs of the Lemon test were satisfied.  As a result, Plaintiffs cannot meet 

their burden such that summary judgment is not appropriate.   

  a. Purpose of the Ten Commandments 

“The purpose prong of the Lemon test asks whether government’s actual purpose is to 

endorse or disapprove of religion.”  Adland at 478-480 (Edwards v. Agullard, 482 U.S. 578, 585 

(1987).  It is established that although a totally secular purpose is not required, the secular 

purpose requirement is not satisfied by the mere existence of some secular purpose, however, 

dominated by religious purposes.  Adland at 480.  In the within case, it is the Plaintiffs’ burden to 

demonstrate that Mr. Freshwater’s purpose for the posting of the Ten Commandments and the 

box Bibles in the back of his room is predominantly religious.  Plaintiffs are unable to meet such 

burden. 

i. Ten Commandments on the window adjacent to Mr. 
Freshwater’s door 

 
There is no per se rule that displaying the Ten Commandments in an educational setting 

is unconstitutional.  See Stone v. Graham, 449 U.S. 39 (1980).  Although the Sixth Circuit sets 

out several factors which are relevant when assessing whether the Ten Commandments had been 

presented objectively and integrated with a secular message (the content of displays, the physical 

setting in which the Ten Commandments are displayed and any changes that a Defendant may 

have made to the display since its inception4), the most relevant factor in regard to the within 

case is the context in which the Ten Commandments were posted in Mr. Freshwater’s classroom.  

                                                 
4 American Civil Liberties Union of Kentucky v. McCreary County, Kentucky, 354 F.3d 438, 448-449 (2002) (citing 
Santa Fe Indep. School District, 530 U.S. 290, 315 (2000). 
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Specifically, Mt. Vernon Middle School required that teachers cover up the window adjacent to 

the door between the classroom and the hallway after the September 11, 2001 terrorist attacks.  

Hearing Transcript, Volume XXVII, at 4422-4423.   

In an effort to follow this directive, Mr. Freshwater took three book covers, which were 

provided by the administration located in the office of the middle school to block the window 

between his room and the hallway.  Id. at 4420-4421; Deposition of John Freshwater at 76.  The 

book covers contained, in small print, the Ten Commandments on one side and on the other side 

entitled “Good Thinking” with quotes from famous people including Helen Keller and Vince 

Lombardi, among others.  Hearing Transcript, Volume XXVII, at 4424.  The Ten 

Commandments could be seen both on the inside of Mr. Freshwater’s classroom as well as the 

outside of Mr. Freshwater’s classroom.  Id. at 4423; see also Deposition of John Freshwater, at 

114.  Thus, the primary purpose of the Ten Commandments book covers in the window was for 

security purposes only and not to endorse or disapprove of religion.  This purpose was supported 

by former principal Jeff Kuntz in that the District asked teachers to put something in the “glass 

by their classroom doors to cover the view for safety reasons.”  See Exhibit N, Affidavit of Jeff 

Kuntz, ¶ 12.  Mr. Kuntz also never received any complaints or objections regarding the Ten 

Commandments in the window adjacent to Mr. Freshwater’s classroom door.  Id.   

Of importance is the fact that since the book covers were in the window since 2001, not 

only people who visited Mr. Freshwater’s classroom had an opportunity to request them to be 

taken down, but any school administrators who walked the hallways of the middle school would 

have had an opportunity to see the book covers.  Yet, there were no noted requests or directives 

to take the book covers out of the window adjacent to Mr. Freshwater’s door by any school 

administrators.  Hearing Transcript Volume XXVII, 4423.  Further, in evaluations and 
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observations of Mr. Freshwater from 2001 until 2007, former middle school principals Jeff 

Kuntz and Tim Keib did not request or direct Mr. Freshwater to take the book covers down and 

there is no mention of the Ten Commandments in those observations and evaluations.  See 

Exhibit O, evaluations and observations of Mr. Freshwater from 2001 until 2007 by Jeff Kuntz 

[Employee Exhibits 94-99, Hearing Transcript Volume XXII (Exhibit P), at 3798-3811] and Tim 

Keib [Employee Exhibits 73, 75-79, Hearing Transcript, Volume XXI (Exhibit Q), at 3568-

3588].5   

   ii. Ten Commandments on the bulletin board 

There was another copy of the book cover with the Ten Commandments located on Mr. 

Freshwater’s bulletin board in his classroom.  Hearing Transcript, Volume XXVII at 4431.  Mr. 

Freshwater’s room was used as a FCA room for 17 years prior to 2007 when FCA was called 

Cross Club.  Id. at 4404-4405.  Mr. Freshwater had the understanding that FCA could store its 

materials in his room, as well as use part of his room’s bulletin board.  Id. at 4405.  In fact, 

former principal Tim Keib acknowledged that students, who participated in the FCA for the 

eighth grade, needed a place to store their materials and Mr. Keib never informed Mr. Freshwater 

that students from FCA could not keep materials in Mr. Freshwater’s room.  See Exhibit Q, 

Hearing Transcript, Volume XXI, at 3599.  Importantly, Mr. Keib did not have a problem with 

FCA meeting in Mr. Freshwater’s room and storing their materials in Mr. Freshwater’s room.  

Id.  According to former principal, Jeff Kuntz, it was appropriate for students to store their FCA 

materials with a teacher who was the adviser for FCA.  See Exhibit P, Hearing Transcript, 

                                                 
5 It should be noted that within Employee Exhibit 96 from the Administrative Hearing, Mr. Kuntz attached a District 
policy regarding Religion in the Curriculum to the evaluation.  See Hearing Transcript, Volume XXII, at 3802-3809.  
However, Mr. Kuntz stated the reasoning for the attached policy was due to a complaint by a high school teacher 
regarding evolution and a complaint by parent of a student regarding a handout.  Id.  There is no mention of the Ten 
Commandments or FCA Bibles.  Id. 
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Volume XXII, at 3818; see also Exhibit N at ¶10 (testifying “it was appropriate for students of 

FCA to store their FCA items with the teacher advisor). 

 Mr. Freshwater served as the supervisor/monitor for FCA, which is synonymous with 

teacher advisor.   Deposition of John Freshwater, at 85.  He served as the FCA teacher advisor 

for seventeen years prior to his termination.  Hearing Transcript, Volume XXVII, at 4482-4483.  

The students involved in the FCA used Mr. Freshwater’s bulletin board to put up materials.  Id. 

at 4405.  Thus, as Mr. Freshwater shared his bulletin board with the FCA, there were personal 

materials from Mr. Freshwater as well as FCA materials on his bulletin board.  Id. at 4431.  

Some of the materials that the FCA included in Mr. Freshwater’s bulletin board were copies of 

the Ten Commandments.  Id.   

Although the context of the posting of the Ten Commandments from Mr. Freshwater’s 

bulletin board may have been a religious purpose, it was put there by the FCA and was 

previously authorized by the administration at Mt. Vernon Middle School.  In addition, former 

principals Keib and Kuntz were in Mr. Freshwater’s room multiple times during observations 

and evaluations and never objected or complained about the use of FCA materials in the 

classroom as well as the Ten Commandments on Mr. Freshwater’s bulletin board.  See Exhibit O.  

This demonstrates that the District not only authorized, but ratified the use of the FCA 

organization to use Mr. Freshwater’s bulletin board such that Mr. Freshwater is not personally 

liable for the Ten Commandments posted on the bulletin board.   
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iii. McCreary County Factors6 

 In regard to content of the Ten Commandments book covers, they were posted on the 

window for security purposes and, as stated previously, were mixed with quotes from famous 

people.  On its face, the content is both half inspirational and half religious and, consequently, 

there can be no predominant purpose in regard to religion.  The content of the postings of the 

Ten Commandments on Mr. Freshwater’s bulletin board were used with the FCA, which is a 

religious organization.  Since it was the FCA membership’s materials and not Mr. Freshwater’s, 

the content of such posting of the Ten Commandments should not be at issue. 

 In regard to the physical setting of the Ten Commandments book covers they were used 

on the window adjacent to Mr. Freshwater’s door, which faced in and out of Mr. Freshwater’s 

classroom for security purposes. Hearing Transcript, Volume XXVII, at 4422-4423.  As such, the 

book covers were not on a display for all to see, but were provided by the Administration and 

Mr. Freshwater chose to use them to follow a directive regarding safety and security.  The Ten 

Commandments on Mr. Freshwater’s bulletin board was located in the corner of the room behind 

his desk and was placed by the FCA membership. Id. at 4431 and 4437.  In fact, the physical 

setting of the book covers and Ten Commandments were not conspicuous as demonstrated by the 

fact that Zach Dennis did not notice the Ten Commandments until the end of his eighth grade 

year.  Zach Dennis Deposition at 35-36.  Presumably this is when his parents made the 

complaints about the Ten Commandments being posted in April of 2008 and immediately 

thereafter, once the complaints were made, Mr. Freshwater complied with the directive of a 

                                                 
6 Cited previously in footnote 4, McCreary County uses three factors for a determination regarding secular purpose 
of the Ten Commandments (the content of displays, the physical setting in which the Ten Commandments are 
displayed and any changes that a Defendant may have made to the display since its inception).  McCreary County 
concerned courthouse and school classroom postings of the Ten Commandments along with other historical 
materials.  McCreary County, 354 F.3d at 442-443.  The courthouse and school district refused to take them down 
amid complaints by certain citizens and the lawsuit ensued.  Id.   
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District administrator and took the Ten Commandments down.  Hearing Transcript, Volume 

XXVII, 4412 and 4424. 

 Since Mr. Freshwater never made any changes to the book covers located in the security 

window, and since the FCA membership did not make any changes to the Ten Commandments 

posted on the bulletin board, this last factor is not at issue and irrelevant in this matter. 

   iv. Conclusion 

 Plaintiffs’ reliance on McCreary County is improper and, as such case, is easily 

distinguishable to the within case.  Unlike McCreary County, which concerned copies of the Ten 

Commandments in the county courthouses and in the public schools, the District did not set up a 

specific display of the Ten Commandments with other secular related materials.  Mr. 

Freshwater’s conduct in posting the book covers, which contained the Ten Commandments, was 

not only authorized by the District by providing Mr. Freshwater with the book covers, but 

ratified by the District when Mr. Freshwater received no directives that they were inappropriate 

from the District from September, 2001 until April, 2008.  Mr. Freshwater’s use of District 

supplied book covers to follow a directive to address a security and safety concern is clearly a 

secular purpose and cannot be considered violative of the establishment clause. 

Based on the context in which the book covers were displayed, the content contained in 

such book covers and the physical setting in which the book covers were displayed, there exists a 

genuine issue of material fact of whether or not the District, not Mr. Freshwater, is responsible 

for an alleged constitutional violation.  In regard to the FCA materials which contained postings 

of the Ten Commandments on Mr. Freshwater’s bulletin board, such a claim by the Plaintiffs is 

misdirected at Mr. Freshwater when it should be directed at the Mt. Vernon City School District 

for allowing Mr. Freshwater to use his room as the FCA room, which stored materials and 
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postings for the organization.  Since the District has been dismissed from this matter, this Court 

should disregard Plaintiffs’ claim regarding posting the Ten Commandments on Mr. 

Freshwater’s bulletin board.  Plaintiffs also criticize that Mr. Freshwater only taught science and 

“cannot constitutionally relate the posting of several copies of the Ten Commandments to his 

required curriculum.”  Plaintiffs’ Motion for Partial Summary Judgment, page 32.  As is 

demonstrated by Plaintiffs’ failure to point to such testimony, Mr. Freshwater never mentioned 

the Ten Commandments in his class, never used them as part of the science curriculum and never 

directed students’ attention to such postings as the Ten Commandments, which is demonstrated 

by Zachary Dennis’ initial knowledge of its existence at the end of 2007-2008 school year. 

 Accordingly, based on the foregoing, Plaintiffs’ Motion for Partial Summary Judgment 

regarding an establishment clause violation by Mr. Freshwater, concerning the Ten 

Commandments, should be denied.   

  b. Purpose of the box of Bibles 

 The predominate purpose for the unmarked box of Bibles was for the use by the FCA.  

This is confirmed by Zach Dennis’ testimony.  Deposition of Zach Dennis at 36-37.  Further, Mr. 

Freshwater did not “place” Bibles in his classroom as Plaintiffs’ suggest.  The Bibles were 

brought in by FCA members, allowed by the District to be stored in Mr. Freshwater’s classroom 

for over four years and used for FCA purposes which was authorized by the District.  See 

Freshwater Deposition at 83-84, 86; Hearing Transcript, Volume XXII at 3818, Hearing 

Transcript, Volume XXI, at 3599 and Hearing Transcript, Volume XXVII, at 4471.    Thus, there 

can be no improper religious purpose regarding the box of Bibles in Mr. Freshwater’s classroom. 

 Plaintiffs cite Roberts v. Madigan, 921 F.2d 1047 (10th Cir. 1990) in support of their 

claim regarding the box of Bibles in Mr. Freshwater’s classroom.  However, the facts in Roberts 
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are dissimilar to the case at bar.  Specifically, Roberts concerned a teachers’ First Amendment 

claim against a school district as it relates to the district’s directive to cease reading a Bible 

during silent reading, as well as the removal of two Christian books from the classroom.  Roberts 

at 1059.  The court determined that Mr. Roberts conduct “in the context of a fifth-grade class full 

of impressionable children, had the purpose and effect” endorsing religion.  Id. 

 Contrary to Roberts, the within case concerns Bibles used for an 8th grade religious 

organization, FCA.  The FCA Bibles were stored in a box in the back of the room with no 

identification on the box.  The within case does not concern a teacher reading a Bible during 

class time such as in Roberts.7  The FCA Bibles were not owned by Mr. Freshwater and the 

District authorized Mr. Freshwater to maintain the FCA Bibles within his classroom and Mr. 

Freshwater did so for four years prior to the Plaintiffs’ complaint to the District.  Also, unlike 

Roberts, Mr. Freshwater complied with the District’s directive to remove the FCA Bibles from 

his classroom.   

 Although the FCA Bibles were used for a religious purpose during religious organization 

meetings, they were not open for use by for Mr. Freshwater’s class.  Zach Dennis’ knowledge of 

use of the FCA Bibles were during FCA meetings.  Therefore, Mr. Freshwater’s storage of the 

FCA Bibles in his classroom does not have a “purpose and effect” of endorsing religion. 

Accordingly, as there exist genuine issues of material fact, Plaintiffs’ Motion for Partial 

Summary Judgment regarding as establishment clause violation of Mr. Freshwater concerning 

the FCA Bibles should be denied.   

   

 

                                                 
7 To the extent that Zach Dennis argues that Mr. Freshwater passed out FCA Bibles during FCA meetings, such 
assertion is specifically disputed by Mr. Freshwater.  See Hearing Transcript, Volume XXVII, 4470-4471. 
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c. Endorsement 

 Plaintiffs assert that the third prong, the “excessive entanglement prong,” has been 

subsumed within “other Lemon criteria.”  Plaintiff’s Motion for Partial Summary Judgment, at 

34 (citing Katter v. Ohio Employment Relations Bd, 492 F.Supp.2d 851 (S.D. Ohio 2007).  

Although Defendant Freshwater questions Plaintiffs application of Katter that concerned the 

interpretation of a state law to the within case, he will not contest the subsuming of the 

“advancement, endorsement and entanglement considerations” as Plaintiffs suggest.   

i. Ten Commandments 

 “In evaluating whether the Ten Commandments display violates the Establishment 

Clause, we ask ‘whether an objective observer, acquainted with the text, legislative history, and 

implementation’ of the enactment would view it as state endorsement of religion.”  Adland, 307 

F.3d at 484 (quoting Santa Fe Indep. School District, 530 U.S. 290, 308 (2000).  An analysis of 

“both the specific content of the display and the context of its presentation” is required.  Adland 

at 484.  In essence, a court should determine what the actual effect of the display is.  Id.   

 In regard to the Ten Commandments in the book covers which contained other quotes, 

located on the window adjacent to Mr. Freshwater’s room, the District provided those book 

covers and Mr. Freshwater chose to use them to comply with a directive regarding a safety and 

security issue.  It is evident that objective observers, including District administrators for 

approximately seven years found no problem and hence, no endorsement of religion by the 

posting of the book covers.  Further, there was no “actual effect” of the book covers on the 

middle school population until the complaint by the Plaintiffs.  Since the book covers were taken 

down immediately after the Plaintiffs’ complaint to the District, any “actual effect” on Zach 

Dennis, in particular, was that he “realized they are wrong.”  Deposition of Zach Dennis at 179-
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180.  Such a minimal effect, in light of the immediate removal of the book covers is clearly not 

an endorsement of religion. 

 In the event this Court determines that the book covers were an endorsement of religion,  

Mr. Freshwater is not liable as the District authorized the book covers use and ratified the 

posting of the book covers for approximately seven years. 

 In regard to the Ten Commandments on the bulletin board in Mr. Freshwater’s room,  

Testimony demonstrates that FCA members placed the Ten Commandments on the bulletin 

board, the District allowed FCA to use Mr. Freshwater’s room for FCA materials and there were 

no complaints about the content of the bulletin board until the Plaintiffs’ complaint to the 

District.  Again, as the Ten Commandments on the bulletin board were taken down, there exists 

no “actual effect” such that there is no endorsement of religion. 

 Accordingly, as there exist genuine issues of material fact, Plaintiffs cannot satisfy their 

burden in regard to the endorsement test and summary judgment should be denied. 

   ii. Box of Bibles 

 For the reasons set forth regarding the Lemon purpose prong above, since there exists 

genuine issues of material fact, Plaintiffs cannot satisfy the endorsement test and summary 

judgment in favor of Plaintiffs is not proper. 

 C. Conclusion   

 Based on the foregoing, Plaintiffs do not have standing to bring establishment claims 

based on the Ten Commandments and the FCA Bibles and, in addition, any claims regarding Ten 

Commandments and the FCA Bibles are moot.  Plaintiffs also have failed to satisfy their burden 

in regard to Lemon as there exist disputed facts which are genuine to the case at bar.  

Consequently, summary judgment is not proper. 
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IV. CONCLUSION 

 The facts regarding relationship between Mr. Freshwater, the Plaintiffs and the District 

are complex.  There exist many disputed material facts that must be presented to a jury.  

Specifically, the District’s authorization and ratification of Mr. Freshwater’s conduct regarding 

the tesla coil, Mr. Freshwater’s use of the book covers and the FCA’s use of Mr. Freshwater’s 

room are all at issue with disputed material facts.  To bring this case to a close without a trial 

would be a premature.  

 As referenced above, Plaintiffs lack standing to assert establishment clause violations 

regarding the Ten Commandments and the box of Bibles.  In addition, Plaintiffs establishment 

clause claims regarding the Ten Commandments and the box of Bibles are moot. 

 For the reasons stated within, Plaintiffs’ Motion for Partial Summary Judgment should be 

denied. 

WHEREFORE, Defendant John Freshwater respectfully requests this Court issue an 

order denying Plaintiffs’ Motion for Partial Summary Judgment on their establishment clause 

claims regarding the Ten Commandments and box of Bibles and their battery claim. 

 
Respectfully submitted, 
 
MAZANEC, RASKIN, RYDER & KELLER CO., L.P.A. 
 
s/ Robert H. Stoffers  
ROBERT H. STOFFERS (0024419) 
JASON R. DESCHLER  (0080584) 
250 Civic Center Drive, Suite 400 
Columbus, Ohio  43215 
(614) 228-5931 
(614) 228-5934 - Fax 
Email: rstoffers@mrrklaw.com 
 jdeschler@mrrklaw.com 
Counsel for Defendant John Freshwater 
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CERTIFICATE OF SERVICE 
 

I hereby certify that on December 31, 2009, a copy of the foregoing Defendant John 

Freshwater's Memorandum in Opposition to Plaintiffs’ Motion for Partial Summary Judgment 

was filed electronically.  Notice of this filing will be sent to all registered parties by operation of 

the Court’s electronic filing system.  Parties may access this filing through the Court’s system. 

s/ Robert H. Stoffers  
ROBERT H. STOFFERS (0024419) 
JASON R. DESCHLER  (0080584) 
 
Counsel for Defendant John Freshwater 
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