
UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF OHIO 

EASTERN DIVISION 
 
JOHN DOE AND JANE DOE, AS THE 
NATURAL PARENTS AND NEXT 
FRIENDS OF THEIR MINOR CHILD, 
JAMES DOE, 
 
 Plaintiffs, 
 
vs. 
 
MOUNT VERNON CITY SCHOOL 
DISTRICT BOARD OF EDUCATION, ET 
AL., 
 
 Defendants. 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

CASE NO.:  2:08 CV 575 
 
JUDGE GREGORY FROST 
 
MAGISTRATE JUDGE KING 
 
DEFENDANT JOHN FRESHWATER'S 
MOTION FOR PARTIAL SUMMARY 
JUDGMENT 

 
NOW COMES Defendant, John Freshwater, by and through his trial attorneys, Robert H. 

Stoffers and Jason R. Deschler of the law firm of Mazanec, Raskin, Ryder & Keller Co., L.P.A., 

and pursuant to Fed. R. Civ. P. 56, and hereby moves this Honorable Court for an Order granting 

him summary judgment on Plaintiffs’ battery claim against him.  There are no genuine issues of 

material fact and Defendant Freshwater is entitled to judgment as a matter of law.  A 

Memorandum in Support is attached hereto and incorporated herein. 

Respectfully submitted, 
 
MAZANEC, RASKIN, RYDER & KELLER CO., L.P.A. 
 
s/ Robert H. Stoffers  
ROBERT H. STOFFERS (0024419) 
JASON R. DESCHLER  (0080584) 
250 Civic Center Drive, Suite 400 
Columbus, Ohio  43215 
(614) 228-5931 
(614) 228-5934 - Fax 
Email: rstoffers@mrrklaw.com 
 jdeschler@mrrklaw.com 
Counsel for Defendant John Freshwater 
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MEMORANDUM IN SUPPORT 
 

I. STATEMENT OF THE CASE 

 The Plaintiffs John, Jane, and James Doe filed their Complaint on June 13, 2008 

(Document No. 2).  Plaintiffs’ alleged claims against Defendant Mt. Vernon City School District 

Board of Education, Steven Short, Superintendant of Mt. Vernon City School District and 

William White, Principal of Mt. Vernon Middle School and Defendant John Freshwater, a 

teacher in the Mt. Vernon Middle School.  Specifically, Plaintiffs alleged two causes of action 

against Defendants, a violation of the Establishment Clause of the First Amendment and a First 

Amendment Retaliation Claim.  Plaintiffs also asserted they were entitled to injunctive relief and 

a declaratory judgment that “Defendants’ actions are in violation of the Establishment Clause of 

the First and Fourteenth Amendments of the United States Constitution.”  (Document No. 2 at 

¶84).   

 On August 11, 2008, Plaintiffs filed an Amended Complaint (Document No. 11).  Within 

their Amended Complaint, the Plaintiffs asserted two new causes of action in addition to the First 

Amendment Establishment Clause claim and First Amendment Retaliation Claim.  Specifically, 

Plaintiffs alleged in their Third Cause of Action, a battery claim against John Freshwater and a 

negligent supervision and negligent retention claim against the Mt. Vernon City School District 

Board of Education.   

On September 2, 2008, John Freshwater filed a counterclaim against Plaintiffs alleging 

claims of defamation and intentional infliction of emotional distress.  (Document No. 19). 

 On August 26, 2009, the Plaintiffs and Mt. Vernon City School District, Steven Short and 

William White entered into a Settlement Agreement.  Pursuant to that Settlement Agreement, the 
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Plaintiffs agreed to dismiss their claims against Mt. Vernon City School District Board of 

Education, Steven Short, and William White.  (Document No. 51).   

 On October 1, 2009, this Court granted the aforementioned Joint Motion to Dismiss 

(Document No. 52).  Thus, the claims remaining are Plaintiffs’ First Amendment Establishment 

Clause claim, Plaintiffs’ First Amendment retaliation claim and Plaintiffs’ battery claim against 

John Freshwater.  John Freshwater’s counterclaims against the Plaintiffs also remain pending.  

As the school district has been dismissed, any claims against John Freshwater in his official 

capacity have, therefore, been dismissed as well.1  As such Plaintiffs’ pending claims against Mr. 

Freshwater remain only in his individual capacity.  

 In regard to Plaintiffs’ request for injunctive relief (Document No. 11, ¶¶ 100-101), it 

appears that such relief is only asserted against the Mount Vernon City School District.  

However, should Plaintiffs maintain that they are entitled to injunctive relief against Mr. 

Freshwater, such injunctive relief is moot.   Specifically, pursuant to Doermus v. Board of 

Education of Borough of Hawthorne, 342 U.S. 429 (1952), Doe v. Wilson County School System, 

564 F. Supp. 2d 766 N.D. Tenn. (2008), and Alderman v. Bedford Central School District, 245 F. 

3d 49 (2nd Cir. 2001),  the Plaintiffs’ claims do not have the requisite standing to seek injunctive 

relief against John Freshwater because Plaintiffs’ Establishment Clause challenge to the 

activities and other conduct that occurred at Mt. Vernon Middle School cannot occur again as 

James Doe graduated from eighth grade, the Plaintiffs have moved out of Mt. Vernon’s district 

and Mr. Freshwater is no longer teaching in the Mount Vernon School District.  Therefore, as the 

                                                 
1 It is well settled within the circuit that a suit against a government employee in an official 
capacity is nothing more than a suit against the governmental entity for which he works.  
Kentucky v. Graham, 473 U.S. 159 (1985):  see also, Matthews v. Jones, 35 F. 3d 1046, 1049 (6th 
Cir. 1994).   
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Plaintiffs cannot be exposed to the specific challenged conduct of John Freshwater again, their 

requested injunctive relief should be disregarded by this Court.   

 In regard to the within Motion, Defendant Freshwater will only address Plaintiffs’ battery 

claim against him.   

II. STATEMENT OF MATERIAL FACTS REGARDING BATTERY 

 Plaintiffs allege in their Amended Complaint that Defendant John Freshwater applied an 

electric device manufactured by Electro Technic Products to the arm of his eighth grade student, 

James Doe.  (Document No. 11, ¶88).  Plaintiffs further assert that “the contact by Defendant 

Freshwater in using the electric device was offensive to Plaintiffs in the reasonable sense of 

personal dignity.”  Id at ¶90.  Mr. Freshwater asserts that Plaintiff James Doe consented to the 

application of the electric device hereinafter referred to as a tesla coil such that Plaintiffs cannot 

recover an action for tort for the conduct of John Freshwater based on the allegations by 

Plaintiffs that Mr. Freshwater applied the tesla coil to James Doe’s arm.   

 James Doe was an eighth grade student in Mr. Freshwater’s science class.  On December 

6, 2007, during Mr. Freshwater’s eighth period science class, he was demonstrating an 

experiment with the tesla coil where he would electrically charge gases in test tubes.  See Exhibit 

A, Deposition of James Doe, pp.132-133.  The students’ desks were arranged in Mr. 

Freshwater’s class in a double horseshoe shape such that the test tubes were in the middle of the 

horseshoe (where the experiment was taking place).  Id. at 137 – 139.  James sat to the left of the 

middle in the first horseshoe closest to the experiment.  Id. at 139.  The students’ assignment was 

to learn the different colors of the different gases that light up once they are electrically charged. 

Id.  James Doe testified that he knew an electric charge was heating up the gases because you 

could see a “little lightening bolt.”  Id. at 134.  The “little lightening bolt” extended three to four 

Case 2:08-cv-00575-GLF-NMK   Document 61    Filed 11/16/09   Page 4 of 13



 5 

inches from the tip of the tesla coil.  Id.  at 135.  Mr. Freshwater he would shock the test tubes 

where the gases were located inside and the gases would give off a color so that gases could be 

properly identified.  Id. at 133 – 136.   

 After the experiment was over, Mr. Freshwater asked Student No. 7 to pick up a test tube 

off the middle of the floor and bring it to him.  Id. at 136.  Student No. 7 was sitting at the left 

end of the outer horseshoe and had to walk by Mr. Freshwater to pick up the test tube.  Id. at 139.  

When Student No. 7 bent over to pick up the test tube, Mr. Freshwater used the tesla coil and 

shocked him in the lower back.  Id. at 136 and 140.  Student No. 7 “kind of jumped around,” 

“was rubbing his back,” and “didn’t take that too well.”  Id.  Student No. 7 stated, “Ah, that kind 

of hurt.”  Id. at 140.   

 Subsequently, Mr. Freshwater asked James to pick one of the test tubes off of the ground 

in the middle of the classroom.  Id. at 136 and 141.  James was under the assumption that Mr. 

Freshwater was going to shock him with the tesla coil in the back like student No. 7 was 

shocked.  Id. at 136.  However, James, seeing what happened to Student No. 7 didn’t want to be 

shocked in the back so James changed his approach2 to pick up the test tube off of the ground so 

Mr. Freshwater wouldn’t have the opportunity to shock him.  Id. at 141.   

 Toward the end of class, Mr. Freshwater asked whether anybody wanted to see what the 

tesla coil felt like.  Id. at 142.  James testified that he was the last of five or so students to go up 

to the front of the class to have the tesla coil applied to him.  Id. at 142 – 143.  Prior to going up 

to have the tesla coil applied to him, James watched the other students get the tesla coil applied 

to their arm.  Id. at 144.  James witnessed the electric charge touch the other students’ skin.  Id. 

                                                 
2 James described his approach as a “crab-walk.”  Deposition of James Doe, at 136. 
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at 145.  The application of the tesla coil on the other students was similar to the application that 

happened to James.  Id. 

 James volunteered by approaching Mr. Freshwater in the front of the class and placed his 

right arm on an overhead projector.  Id. at 146 – 147.  Mr. Freshwater used his left wrist and laid 

it on top of James’ right wrist and Mr. Freshwater took his right hand to guide the tesla coil on 

James’ arm making two horizontal lines and two vertical lines.  Id. at 147 – 148.  The application 

of the tesla coil on James skin lasted around five seconds.  Id. at 148.  The application of the 

tesla coil on James’ skin was similar to a “static shock” and “kind of burned a little bit and 

itchy.”  Id. at 151 – 153.  After the application of the tesla coil occurred on James, Mr. 

Freshwater asked students if they wanted to be involved in another experiment with the tesla 

coil.  Id. at 152.  The students got in a line and held hands and Mr. Freshwater touched the first 

person in line in an effort to see how far the shock could travel would be conducted through the 

students.  Id. at 152.  James volunteered for this experiment as well.  Id. at 153.   

III. LAW AND ARGUMENT 

A. Summary Judgment Standard 

Summary judgment is proper when “there is no genuine issue as to any material fact and 

that the moving party is entitled to a judgment as a matter of law.”  Fed. R. Civ. P. 56(c).  In 

responding to a summary judgment motion, a plaintiff must produce specific facts demonstrating 

a genuine issue of material fact for trial.  See Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 247-

48 (1986); Fed. R. Civ. P. 56(e).  The nonmoving party must “present affirmative evidence in 

order to defeat a properly supported motion for summary judgment.”  Id. 

It is well established that summary judgment is appropriate if the opposing party fails to 

make a showing sufficient to establish the existence of an element essential to that party’s case 
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and upon which that party will bear the burden of proof at trial.  See Celotex Corp. v. Catrett, 

477 U.S. 317, 322 (1986).  Furthermore, in responding to a summary judgment motion, the 

nonmoving party “cannot rely on the hope that the trier of fact will disbelieve the movant’s 

denial of a disputed fact.”  Liberty Lobby, Inc., 477 U.S., at 257.  Summary judgment will be 

granted when the nonmoving party merely rests upon conclusory allegations, improbable 

inferences, and unsupported speculations.  See Medina-Munoz v. R.J. Rentals Tobacco, 896 F.2d. 

5 (1st Cir. 1990). 

The Sixth Circuit has also emphasized the quantum of evidence required to defeat 

summary judgment:  “The mere existence of a scintilla of evidence in support of the plaintiff’s 

position will be insufficient; there must be evidence on which the jury could reasonably find for 

the plaintiff.”  Mitchell v. Toledo Hosp., 964 F.2d 577, 581 (6th Cir. 1992).  The Plaintiffs are 

unable to meet this burden and accordingly, since there exist no genuine issues of material fact, 

Defendant John Freshwater is entitled to judgment as a matter of law on Plaintiffs’ Battery claim. 

B. Battery 

“A person is subject to liability for battery when he acts intending to cause a harmful or 

offensive contact, and when a harmful contact results.”  Love v. City of Port Clinton, 37 Ohio St. 

3d 98, 99 (1988) (citing Restatement of the Law 2d, Torts (1965) 25, Section 13). “Contact 

which is offensive to a reasonable sense of personal dignity is offensive contact.” Love at 99 

(citing Restatement of the Law 2d, Torts, supra, at 35, Section 19).  Consistent with Rule 56, the 

facts of the within motion are set forth in a light most favorable to the Plaintiffs.  However, Mr. 

Freshwater asserts that James consented to the application of the tesla coil such that Mr. 

Freshwater is not liable to Plaintiffs for battery. 
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The Restatement (Second) of Torts §892A (1979) sets forth the applicable standard 

regarding consent as a defense to a battery.  As defined within Restatement (Second) of Torts 

§892 (1979), consent is willingness in fact for conduct to occur and consent may be manifested 

by action or inaction and need not be communicated to the actor.  REST 2d TORTS §892.  The 

Supreme Court of Ohio has only commented once regarding §892A which occurred in a case 

dissimilar to the within case.  In Marchetti, v. Kalish, 53 Ohio St.3d 95 (1990), Supreme Court of 

Ohio set forth: 

We therefore decline to adopt the analysis under the Restatement 
of Torts 2d, Sections 50 and 892A. Traditional tort concepts place 
the emphasis on the conduct or actions of the tortfeasor. Thus, we 
join the weight of authority set forth above and require that before 
a party may proceed with a cause of action involving injury 
resulting from a recreational or sports activity, reckless or 
intentional conduct must exist. We hold that where individuals 
engage in recreational or sports activities, they assume the ordinary 
risks of the activity and cannot recover for any injury unless it can 
be shown that the other participant's actions were either “reckless” 
or “intentional” as defined in Sections 500 and 8A of the 
Restatement of Torts 2d. 
 
Marchetti at 99-100. 
 

 Marchetti concerned a recreational activity where a child broke her leg during a game of 

“kick the can.”  The court construed Marchetti based on the defense of voluntary assumption of 

the risk and declined to adopt §892A in the context of a recreation or sports activity.  The court 

did not reject the application of §892A with respect to other situations, such as a school science 

experiment in the within case.  Since the within case does not concern a recreational or sports 

activity and since Plaintiffs have not asserted claims based on negligence, the holding in 

Marchetti does not apply to the within case. Defendant Freshwater asserts that §892A is 
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applicable regarding consent to a science experiment and requests this Court to adopt §892A for 

the subject alleged battery in the within case.   

Under §892A, 

(1) One who effectively consents to conduct of another intended to 
invade his interests cannot recover in an action of tort for the 
conduct or for harm resulting from it.3 
 
(2) To be effective, consent must be 

(a) by one who has the capacity to consent or by a person 
empowered to consent for him, and 
(b) to the particular conduct, or to substantially the same 
conduct.4 
 

 In the within case, the undisputed material facts demonstrate that James was the last of 

“five or so” volunteers to have the tesla coil applied to their arms.  See Exhibit A, Deposition of 

James Doe, pp. 142-143.  Thus, James volunteered to have Mr. Freshwater apply an electric 

device to his arm which shoots out ‘little lightning bolts”  Id. at 134.  James viewed the 

application of the tesla coil on 4 other students prior the application on himself.  Id. at 143.  

Moreover, the application of the tesla coil on James was similar to the application of the other 4 

students.  Id. at 145.  Thus, James witnessed the electric charge from the tesla coil touch the skin 

of the other students and proceeded to have the electric charge touch his skin.  Id.   

                                                 
3 This rule is applied in cases in which the plaintiff has consented to acts intended to invade his interests. The 
consent is to conduct but is confined to conduct that the plaintiff knows the other is engaging in with the intent of 
invading the plaintiff's interests. This may be equivalent to consent to the invasion itself and would be so treated in 
the great majority of cases. It is not necessary, however, to make a specific finding to this effect for the consent to be 
applicable.  Comment on Subsection 1, REST 2d TORTS §892A. 
 
4 In order to be effective, the consent must be to the particular conduct of the actor, or to substantially the same 
conduct. Thus consent to a fight with fists is not consent to an act of a very different character, such as biting off a 
finger, stabbing with a knife, or using brass knuckles. Very often the question whether the particular conduct is 
within the scope of the consent given becomes a question of degree. Minor differences in degree or extent, such as 
the fact that the force exerted by the actor in delivering a blow is slightly greater than would ordinarily have been 
contemplated, usually will not be held to exceed the consent, although a much greater force would clearly exceed it.  
Comment on Subsection 2, REST 2d TORTS §892A. 
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James’ “willingness in fact for conduct to occur” is demonstrated by his conduct in 

approaching Mr. Freshwater after Mr. Freshwater asked for volunteers to have the tesla coil 

applied to students’ arms.  Moreover, the application on James was in the same manner as other 

students who volunteered before him.  Consequently, James witnessed other students having 

their interests invaded by Mr. Freshwater in the form of an electrical shock to their arms.  James 

proceeded to volunteer and have his interests invaded by Mr. Freshwater in the form of an 

electrical shock.  “The consent that is legally important is consent to the conduct of the actor or 

to substantially the same conduct, rather than consent to its consequences.” Comment on 

Subsection 1, REST 2d TORTS §892B.  Consequently, James’ consent to the specific conduct, an 

electrical shock, effectively bars an action against Mr. Freshwater for battery. 

James, in his answers to Mr. Freshwater’s request for admissions, admitted that he 

volunteered to have the tesla coil applied to his arm, but asserted that he did not have “the ability 

to consent at his minor age” and denied that he “was aware of the risk of harm.”  See Exhibit B, 

Plaintiffs’ Responses to John Freshwaters First Set of Interrogatories, Request for Production of 

Documents and Requests for Admissions.  In regard to the capacity to consent, “[t]o be effective, 

the consent must be given by one who has the capacity to give it or by a person empowered to 

consent for him. If the person consenting is a child or one of deficient mental capacity, the 

consent may still be effective if he is capable of appreciating the nature, extent and probable 

consequences of the conduct consented to …” Comment on Subsection 2, REST 2d TORTS 

§892A. 

Mr. Freshwater submits that James was not of a diminished capacity and cannot be said 

of have the mental capacity of a child.  Mr. Freshwater does not argue that James was not a 

minor, however, being a minor does not make James have a diminished capacity or the mental 
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capacity of a child.  The Plaintiffs are unable to set forth any evidence that demonstrates that 

James maintained a diminished capacity or a capacity of a child for the subject school year 

(2007-2008). 

Nonetheless, although James asserts that he did not have the capacity to consent to the 

application of the tesla coil, the undisputed material facts demonstrate the contrary.  James 

testified that he saw Defendant Freshwater use the tesla coil “shock” test tubes filled with gas.  

See Exhibit A, Deposition of James Doe, pp. 132.  James understood that an electric charge 

identified as a “little lightning bolt” was coming out of the tesla coil to heat up the gases.  Id. at 

134.  James also had full knowledge that the electric charge coming out the tesla coil could hurt, 

based on the reaction from Student No. 7 when he was shocked in the back prior to other 

students, including James, volunteering.  Id. at 136-141.  Further, James initially did not want to 

be shocked because of the reaction of Student No. 7 because he altered his approach to pick up 

the test tube from the ground, but subsequently changed his mind thereby appreciating the harm 

that could result.  Id. at 141.  James also witnessed the electric charge which he described as a 

“little lightning bolt” touching the arms of other students who volunteered for the tesla coil 

application before him.  Id.  at 145.  Thus, it is apparent due to James’ conduct, in avoiding the 

electric shock in the back and observing the tesla coil application on the other student volunteers, 

that he appreciated the potential risk of harm in the form of an electrical shock and the probable 

consequences therefrom prior to volunteering.  Accordingly, the Plaintiffs cannot assert lack of 

capacity to nullify James’ consent to the application of the tesla coil on his arm. 
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IV. CONCLUSION 

 It is undisputed that James (1) witnessed an electric charge extending from the tip of the 

tesla coil; (2) witnessed the reaction of a fellow student shocked in the back by the tesla coil; (3) 

witnessed other students having the electric charge from the tesla coil applied to their arms; and 

(4) volunteered to have an electric charge from the tesla coil applied to his arm.  Therefore, by 

volunteering, James consented to the tesla coil application on his arm.  It is further undisputed 

that James appreciated the nature, extent and probable consequences of volunteering to have a 

“little lightning bolt” touch his skin.  Accordingly, there does not exist any material facts 

regarding the tesla coil application on James Doe, such that Mr. Freshwater is entitled to 

judgment as a matter law on Plaintiffs’ battery claim. 

WHEREFORE, Defendant John Freshwater respectfully requests this Court issue an 

order granting him summary judgment on Plaintiffs’ battery claim. 

 
Respectfully submitted, 
 
MAZANEC, RASKIN, RYDER & KELLER CO., L.P.A. 
 
s/ Robert H. Stoffers  
ROBERT H. STOFFERS (0024419) 
JASON R. DESCHLER  (0080584) 
250 Civic Center Drive, Suite 400 
Columbus, Ohio  43215 
(614) 228-5931 
(614) 228-5934 - Fax 
Email: rstoffers@mrrklaw.com 
 jdeschler@mrrklaw.com 
Counsel for Defendant John Freshwater 

 
 
 
 
 
 

Case 2:08-cv-00575-GLF-NMK   Document 61    Filed 11/16/09   Page 12 of 13



 13 

CERTIFICATE OF SERVICE 
 

I hereby certify that on November 16, 2009, a copy of the foregoing Defendant John 

Freshwater's Motion for Partial Summary Judgment was filed electronically.  Notice of this filing 

will be sent to all registered parties by operation of the Court’s electronic filing system.  Parties 

may access this filing through the Court’s system. 

s/ Robert H. Stoffers  
ROBERT H. STOFFERS (0024419) 
JASON R. DESCHLER  (0080584) 
 
Counsel for Defendant John Freshwater 

 
 
OCG-08C053\Motion for Summary Judgment 
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