
IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF KANSAS 

 
 
COPE (a.k.a. CITIZENS FOR OBJECTIVE, ) 
PUBLIC EDUCATION, INC.), et al.  ) 
       ) 
     Plaintiffs, )  
       ) 
 v.      ) Case. No. 13-CV-4119-KHV-JPO 
       ) 
KANSAS STATE BOARD OF    ) 
EDUCATION, et al.     ) 

    Defendants. ) 
__________________________________________) 
 
 

DEFENDANTS’ MOTION TO STAY DISCOVERY 
 

 
Defendants the Kansas State Board of Education and its members, Janet Waugh, Steve 

Roberts, John Bacon, Carolyn Wims-Campbell, Sally Cauble, Deena Horst, Kenneth Willard, 

Kathy Busch, Jana Shaver, and Jim McNiece, and the Kansas State Department of Education and 

its Commissioner, Diane DeBacker, hereby request an order staying all discovery in this case, 

including the obligations to provide initial disclosures and to prepare the Report of the Parties’ 

Planning Meeting, until the Court rules on Defendant’s Motion to Dismiss (Docs. 29, 30). 

  “The District Court has broad discretion to stay proceedings as an incident to its power to 

control its own docket.” Clinton v. Jones, 520 U.S. 681, 707 (1997).  Although a stay of 

discovery is the exception and not the rule, there are four recognized exceptions.  See Wolf v. 

United States, 157 F.R.D. 494, 495 (D. Kan. 1994).  A discovery stay may be appropriate if: 

(1) the case is likely to be finally concluded via the dispositive motion; (2) the facts sought 

through discovery would not affect the resolution of the dispositive motion; (3) discovery on all 

issues posed by the complaint would be wasteful and burdensome; or (4) the dispositive motion 
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raises issues as to the defendants’ immunity from suit.  Id.  This case implicates all four of these 

factors. 

 In this case, Plaintiffs seek to enjoin the Kansas State Board of Education (Board) and 

Kansas State Department of Education (Department) from implementing new science standards 

for Kansas schools (hereinafter Standards).  They have sued the Board, the Board members in 

their official capacities, the Department, and the Commissioner of Education in her official 

capacity.  The Standards, which are described in more detail in Defendants’ Motion to Dismiss, 

identify scientific concepts that all students should know, starting in kindergarten through high 

school graduation.  These concepts cut across biology, chemistry, physics, and engineering; they 

include the structure and function of various organisms, the solar system and seasonal patterns, 

chemical reactions, the properties and effects of light and sound waves, and the effect of various 

forces on objects (all at a grade-appropriate level).  The Standards also include basic concepts of 

evolution and natural selection.   

Plaintiffs claim that because the Standards include evolution and natural selection, the 

Standards conflict with their particular theistic religious beliefs.  They allege that the Standards 

are inherently “atheistic” and endorse “a non-theistic religious worldview,” which they argue is 

itself functionally religious.  Plaintiffs claim that the Standards violate the their rights under the 

First Amendment’s Establishment, Free Exercise, and Free Speech Clauses, as well as the Equal 

Protection Clause of the Fourteenth Amendment.  Plaintiffs request for relief includes an 

injunction requiring Kansas schools to teach intelligent design. 

 Defendants have filed a Motion to Dismiss, asking that the entire case be dismissed as a 

matter of law.  Defendants’ Motion to Dismiss raises several different legal issues, most of 

which rely on the basic argument that because the Standards are facially neutral as to religion 

and were implemented with the purpose of providing all students an internationally-
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benchmarked science education, they do not violate the Constitution.  Defendants’ Motion to 

Dismiss relies on substantial precedent, which requires dismissal of the Complaint on its face.  

More specifically, Defendants’ Motion argues in part that because the Board has no authority to 

dictate how local school boards implement the Standards (which are themselves facially neutral 

as to religion), Plaintiffs have suffered no injury and lack standing to bring the action.  If 

Plaintiffs do have standing, they fail to state a claim because the Standards are facially neutral as 

to religion.  Defendants’ Motion also urges dismissal as to two defendants (the Board and the 

Department) on grounds of Eleventh Amendment Immunity.   

 In all probability, Plaintiffs’ case will be dismissed at least in part, if not in whole, based 

on Defendants’ Motion to Dismiss.  Discovery is not needed because Plaintiffs’ Complaint 

incorporates by reference the Standards and lengthy background material to the Standards called 

the “Framework.”  Discovery is not needed to resolve any issues in Defendants’ Motion to 

Dismiss, and discovery well might serve as a wasteful distraction from resolution of the 

straightforward legal issues.  Standing should be resolved before the case proceeds, and Eleventh 

Amendment Immunity also precludes discovery. 

 Defendants respectfully request that discovery in this case be stayed pending a ruling by 

Judge Vratil on Defendants’ Motion to Dismiss. 
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 Respectfully submitted, 

 OFFICE OF KANSAS ATTORNEY GENERAL 
 DEREK SCHMIDT 
 
 s/Jeffrey A. Chanay___________________ 
 Jeffrey A. Chanay, KS Sup. Ct. No. 12056 
 Deputy Attorney General, Civil Litigation Division 
 Stephen O. Phillips, KS Sup. Ct. No. 14130 
 Assistant Attorney General 
 Memorial Bldg., 2nd Floor 
 120 SW 10th, 2nd Floor 
 Topeka, Kansas 66612 
 Phone: 785-296-2215 
 Fax: 785-291-3767 
 E-mail: jeff.chanay@ksag.org 
 steve.phillips@ksag.org 
 
 Cheryl L. Whelan, KS Sup. Ct. No. 14612 
 General Counsel 
 Kansas State Department of Education 
 Office of General Counsel 
 Landon State Office Building 
 900 SW Jackson St., Suite 102 
 Topeka, KS 66612 
 E-mail: cwhelan@ksde.org 
 
 Attorneys for Defendants 
 

CERTIFICATE OF SERVICE 
 
 This is to certify that on this 5th day of December, 2013, the above and foregoing 
Defendant’s Motion to Stay Discovery was electronically filed with the Clerk of the Court by 
using the CM/ECF system with notice electronically sent to: 
 
Douglas J. Patterson doug@propertylawfirm.com  
Kellie K. Warren kellie@propertlylawfirm.com 
Michelle W. Burns michelle@propertylawfirm.com 
John H. Calvert jcalvert@att.net 
Kevin T. Snider ksnider@pji.org 
 
Attorneys for Plaintiffs 
 
      s/Jeffrey A. Chanay_________  
      Jeffrey A. Chanay 
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