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STATEMENT OF FACTS

Freshwater is not a private citizen when teaching science in a public school classroom.

Like it or not, Freshwater takes on the mantle of the Board, and his teaching becomes

"government speech." That speech may violate the Establishment Clause; when it does, and

Freshwater refuses to stop the violation himself, the Board has every right to remove him from

its classroom and cure the Constitutional violation.

1. Freshwater Promoted Religion in the Board's Classroom For Years.

Freshwater began injecting his Christian faith into his classroom as early as 1994, if not

earlier, and continued right up until he was removed from his classroom. On September 19,

1994, the middle school principal told Freshwater to stop distributing to his students an Answers

in Genesis pamphlet containing information about a religious seminar the creationist

organization was holding in the future. (Supp. 1-3, Bd. Ex. 84). In 2003, Freshwater petitioned

the Board to adopt a policy, formulated by the Intelligent Design Network that would permit the

teaching of creationism and intelligent design in eighth grade science classrooms. (Supp. 102-

103, Employee Ex. 5). The Board denied his request, so Freshwater surreptitiously supplemented

his eighth grade science curriculum with religious handouts.

A. Handouts

Freshwater used a handout entitled "Survival of the Fakest," to teach his students to doubt

science. (Supp. 4-11, Bd. Ex. 24). The handout came from the Discovery Institute, an

organization dedicated to intelligent design. (See Supp. 11, Bd. Ex. 24). Freshwater gave his

students a "fill-in-the-blank" handout entitled "The Woodpecker" to demonstrate that the

evolutionary adaptations of the woodpecker could not have happened by chance, and asked: "Is

there an I.D. [intelligent design] involved?" (Supp. 12-15, Bd. Ex. 40, 49). He used a similar

handout about giraffes and intelligent design that called evolution into question, stating "We all
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know that dead animals don't evolve anything, even though evolution demands its creatures

realize they need an improvement before the improvement begins to evolve." (Supp. 16-19, Bd.

Ex. 41, 51).

In 2006, a parent filed a complaint against Freshwater for using a handout in class

entitled "Darwin Theory of Evolution--The Promise and the Problem.s1 (Supp. 20-21, Bd. Ex.

33). The handout was created and sponsored by All About God Ministries, a fundamentalist

Christian group. (Supp. 107, Tr. 869; Supp. 20-21, Bd. Ex. 33). Other handouts like "Dragon

History," "Dinosaur Fossils - Age Old Debate," and "Dinosaur Extinction," referred to God and

the Bible. (Supp. 78, Bd. Ex. 6; see Supp. 81, Bd. Ex. 57). For instance, "Dinosaur Extinction"

states "God created all things - from the massive cosmos to the microscopic cell." (Supp. 81, Bd.

Ex. 57). Whenever Freshwater was told by a superior to cease using an inappropriate handout in

class, he would simply find another one to use. (See e.g., Supp. 79, Bd. Ex. 6; Supp. 1-3, Bd. Ex.

84; Supp. 155, Employee Ex. 2).

B. Videos and websites

Freshwater showed a video to students called "The Watchmaker." (Supp. 108-109, Tr.

342, 3128; Supp. 22-24, Bd. Ex. 59; Bd. Ex. 17 ("The Watchmaker" video). The video is

unscientific, promotes creationism and ID, and asks the viewer to "acknowledge that there is one

true Creator God and to inquire as to who this God is." (See Supp. 112-113, Tr. 1540-41; Supp.

22-24, Bd. Ex. 59; Bd. Ex. 17). In the 2007-08 school year, Freshwater assigned about a dozen

students to visit the Answers in Genesis website.2 (Supp. 114-115, Tr. 471:17-25 - 472: 1-2). He

1 The handout contained references to the concepts of "irreducible complexity" and "specified
complexity," as well as to peppered moth as a means to "debunk" science. (Supp. 167-68, Tr.
6026, 6031). Peppered moths are creatures possessing evolutionary traits that are often called
into question by adherents of creationism and intelligent design. (Supp. 120, Tr. 1551).
2 See www.answersingenesis.org, at Supp. 24, Bd. Ex. 59.
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also used the website himself in developing ideas for his class. (Supp. 116, Tr. 455). He referred

his students to the website despite knowing he was not permitted to do so. (Supp. 117-118, Tr.

6222-24; Supp. 1-3, Bd. Ex. 84). While being investigated for proselytizing in his classroom,

Freshwater assigned students an extra credit project to go see the movie "Expelled: No

Intelligence Allowed." (Supp. 104, Employee Ex. 43). The movie promoted creationism and

intelligent design. (Supp. 119, Tr. 6153-54).

C. Display of Religious Material

Freshwater's classroom was full of religious items. He posted two neon banners for the

Cross Club (Fellowship of Christian Athletes) on a bulletin board in the front of his room; four

posters of the Ten Commandments on his wall and on the windows next to his classroom front

door; a poster of the President of the United States in prayer with his cabinet, quoting James

5:16, "The effectual fervent prayer of a righteous man availeth much;" and a poster announcing

the and evangelical event where Freshwater served as a student ministries director, the Will

Graham Celebration. (Supp. 25-26, 31, Bd. Ex. 25, 27, 28; Supp. 121, Tr. 969; Supp. 122-123,

Tr. 6246-47). Freshwater had posters around his room on cupboards and cabinet doors, many of

which contained Bible quotes and verses, such as Joshua 1:9, "Be strong and of good courage; be

not afraid, neither be thou dismayed; for the LORD thy God is with thee whithersoever thou

goest." (Supp. 124, Tr. 3780-81; Supp. 125, Tr. 5950; Supp. 27-30, Bd. Ex. 26, 106, 107, 108).

Freshwater's own Bible also sat on his desk, and he held it up from time to time when discussing

his beliefs. (See, e.g., Supp. 126, Tr. 346.) After he was directed to remove the religious items,

he made a point to add a second Bible and the book Jesus of Nazareth to his display in order to

make a statement. (Supp. 32-34, Bd. Ex. 29, 45, 47; Supp. 105-06, Employee Ex. 148).
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D. In-Class Statements and Conduct

Freshwater told his students the Big Bang Theory could not explain how such a complex

world was created, and instructed them to look to the Bible for an alternative explanation. (Supp.

127, Tr. 962). Freshwater utilized his personal copy of the Bible to bring his faith into classroom

discussions. (Supp. 127-28, Tr. 960-62). For instance, he told students "the Bible was his truth,

the truth that he believed, that it was a document that obviously has been supported for a few

thousand years; that he believed that that's as far back as we can trace our earth and our planet."

(Supp. 127, Tr. 963). He also taught that "the dating methods in science, such as radiometric or

carbon dating were not accurate...." (Supp. 127, Tr. 963; Supp. 183, Tr. 345-46).

Freshwater told his class "the earth is going to come to a fiery end...I know this because I

read the book," and then lifted his Bible for the class to see. (Supp. 126, Tr. 346). He related

things to a "higher being" when talking about scientific concepts such as the Big Bang Theory.

(Supp. 126, Tr. 344-45). Freshwater discussed the meaning of Easter and Good Friday in class,

telling students "it should be called the greatest Friday ever." (Supp. 126, Tr. 345). After

showing students a news article about scientists who found a genetic link to homosexuality,

Freshwater told them "the Bible states that homosexuality is a sin, so anyone who chooses to be

a homosexual is a sinner; and that, therefore, science can be wrong, scientists can be wrong."3

(Supp. 129, Tr. 4153). Freshwater taught his students to use the code word "here" when they

read parts of their science text that they thought were not 100% true and could possibly have

Biblical explanations. (Supp. 127, Tr. 962).

3 This testimony by Jim Stockdale is disputed by Appellant, but it is irrelevant which particular
day Stockdale witnessed the conunents being made. The fact they were heard at all is what gave
the Board cause for concern, and ultimately, corroborating evidence to support the good and just
cause for Appellant's firing. Freshwater improperly draws attention to this "evidence" by
including in his supplement substitute teacher attendance records that were properly excluded
from evidence below. (Appellant's Appx., A12-14).
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One student testified he did not like Freshwater's class because they were "learning things

that were based out of Christianity [and] I didn't like being in that classroom and being Jewish."

(Supp. 137, Tr. 663: 3-16). Freshwater's students brought the religion- based skepticism of

science they learned from him to the ninth grade. Bonnie Schutte, a ninth grade teacher for the

Board, surveyed her students at the beginning of each school year. One of her questions on the

survey was: "What are some topics that you enjoyed studying last year?" One of Freshwater's

former students responded, "evolution and religion- I find those topics very interesting." (Supp.

59, Bd. Ex. 32). Another student responded, "cells, because they couldn't have happened on

their own." (Supp. 61, Bd. Ex. 32). Another question on her survey asks: "What was the most

important concept that you learned in science last year?" One student responded, "We debated

on the Earth's creation (God or Big Bang)." (Supp. 63, Bd. Ex. 32). Another student wrote,

"There is no proof that the big bang theory is true." (Supp. 59, Bd. Ex. 32). One former student

testified he learned from Freshwater that "you can't trust science because science can't tell you

anything." (Supp. 130, Tr. 672).

Freshwater held a debate about creationism and evolution in his science classes in 2007-

08, as well as in prior years. (Supp. 131, Tr. 460: 16-20). To commence at least one debate,

Freshwater expressed he felt uncomfortable with teaching evolution because he did not believe

in it. (Supp. 133, Tr. 1331: 16-17). A former student who took part in a debate on the side of

evolution testified other students accused him of not being a "real Christian," and that

Freshwater made no effort to stop the remarks. He felt Freshwater's inaction was "a silent

agreement" with the teasing students. (Supp. 135, Tr. 1341: 2-21).
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II. The Board Investigated Freshwater after Receiving Complaints of His Religious
Instruction and Religious Display.

Contrary to Freshwater's assertions, his record has not been marked by excellence.

(Appellant's Br., at 1). On at least three occasions, the Board had to warn or remind Freshwater

to cease his religious teaching methods. (See Supp. 76, 80, Bd. Ex. 6). Then, in December 2007,

Freshwater used a Tesla Coil in class to demonstrate the electrical arc it produced. (Supp. 138,

Tr. 333-34). He used the coil to bum a mark in the shape of a cross on one student's arm.

(Supp. 139-41, Tr. 336-37, 379, 403.) A complaint from that student's parents, as well as

subsequent complaints about Freshwater's religious teaching, set in motion an investigation of

Freshwater's teaching practices and activities at school. (See Supp. 75-80, Bd. Ex. 6 excerpt).

On April 7, 2008, after immediately investigating complaints, the Board directed

Freshwater to remove his religious display, and to keep his Bible off the desk and out of sight

when students were in the room. (Supp. 142-44, Tr. 75, 442-43, 504-06; Supp. 82-83, Bd. Ex.

12). Freshwater refused. (Bd. Ex. 105 at 2:23-2:29; Bd. Ex. 89 at 25:28-25:56 (audio files in the

record)). Principal White met with Freshwater several times to reiterate the need for Freshwater

t„ rP,,,nvP h;^ rPl;g;n„c d;cnlav ,_ hut nothing chaneed. (Supp. 144-46, Tr. 4409-10; 506-12) (See
to ______,

Supp. 25-31, Bd. Exs. 25-28, 106-08). White set a specific date for compliance and Freshwater

understood that his refusal would be insubordination. (Supp. 146-47, Tr. 512-13; Supp. 84, Bd.

Ex. 13; Supp. 149, Tr. 447-48). Instead of complying, just two days before the set compliance

date, Freshwater removed some of the religious materials but replaced them with two additional

religious books he put on his lab table (another copy of the Bible and a book titled Jesus of

Nazareth) in order to make a statement. (Supp. 150, Tr. 6256-57; Supp. 85-86, Bd. Ex. 102-103;

Supp. 105-06, Employee Ex. 148). Not only did Freshwater add more items to his religious

display as an act of defiance, but Freshwater patently refused to take his Bible off his desk when
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students were present. (Supp. 148-50, Tr. 444-47, 6257; Supp. 85-86, Bd. Ex. 102, 103; Supp.

105-06, Employee Ex. 148, Appellant's Appx., at A34). Freshwater held a press conference on

Mount Vernon's public square about his decision before first notifying his employer. (Bd. Ex.

105 (video)). Only afterwards did Freshwater inform the Board he would not comply with the

directive. (Supp. 93, Bd. Ex. 14). hi total, Freshwater refused to remove the two Bibles, the

Jesus of Nazareth book, and the poster depicting the President in prayer with the "fervent prayer"

quote. (Supp. 33-34, Bd. Ex. 45-47). Consequently, the Board placed a monitor in Freshwater's

classroom and had an independent company investigate the various complaints about his

classroom conduct and teaching. (See Supp. 87-90, Bd. Ex. 1).

III. The Board Terminated Freshwater's Teaching Contract Only After Conducting a
Full Administrative Hearing.

A. Administrative Hearing and Referee's Report

The Board adopted a resolution of its intent to consider the termination of Freshwater's

teaching contract pursuant to Ohio Revised Code Section §3319.16 after the independent

investigation company concluded its inquiry. (Supp. 87-90, Bd. Ex. 1). Freshwater requested a

hearine to address the issues leveled aaainst him. (Supp. 91-92, Bd. Ex. 2). The Board opted for

a hearing presided over by an impartial referee who was appointed by the Ohio Department of

Education's Superintendent of Public Instruction. Referee R. Lee Shepherd conducted and

presided over Freshwater's public hearing that began Oct. 2, 2008 and ended June 22, 2010. The

hearing took 38 days to complete over that period of time. Freshwater and the Board presented

numerous witnesses and introduced approximately 350 exhibits. The hearing generated over

6,000 pages of transcript. On January 7, 2011, the referee issued his report, recommending that

the Board terminate Freshwater's teaching contract for good and just cause, pursuant to R.C.

§3319.16. (Appellant's Appx., at A25-37).
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The referee found that Freshwater was "determined to inject his personal religious beliefs

into his plan and pattern of instruction of his students. In doing so, he exceeded the bounds of all

of the pertinent Bylaws and/or Policies of the Board." (Id., at A27). Freshwater's instruction

included "evidence against evolution [which] was based, in large part, upon the Christian

religious principles of Creationism and Intelligent Design." (Id., at A29).

Referee Shepherd was troubled that the Board had to remind Freshwater he must abide by

the Bylaws and Policies of the Board regarding religion in the curriculum on multiple occasions.

(Id., at A29). He was particularly concerned Freshwater "not only injected his subjective, biased,

Christian religion based, non-scientific opinion into the instruction of eighth grade science

students but also gave those students reason to doubt... science in general." (Id., at A31-32).

The Board implemented a plan of corrective action not to permit one of its teachers to

endorse religion in one of its classrooms. (See Appellant's Appx., at A33). That corrective plan

began in Freshwater's classroom with the requirement that Freshwater remove his religious

display. But Freshwater insubordinately refused. Instead, he added more religious items to the

display in an act of "defiance, disregard, and resistance." (Id., at A34).

Freshwater's injection of religion into his classroom represented a "fairly serious matter"

which is a valid basis for his termination for "good and just cause" under R.C. §3319.16, and

Freshwater's insubordination was also good and just cause to terminate his teaching contract.

(Id., at A36).

B. Termination and Appeal

On January 10, 2011, the Board resolved to terminate Freshwater's teaching contract. It

adopted the Referee's Report, finding nine independent grounds where Freshwater injected his

personal religious beliefs into his plan and pattern of instructing his students, including a

8



religious display in his classroom, which justified "good and just cause" for the termination of

his teaching contract under R.C. §3319.16. (Appellant's Appx., at A20-24). The Board also

found Freshwater's insubordination constituted another independent ground for "good and just

cause" for terminating his teaching contract. (Id.).

Pursuant to R.C. §3319.16, Freshwater appealed the Board's decision to the Knox County

Court of Common Pleas ("Trial Court"). On October 5, 2011, the Trial Court affirmed the

Board's decision and found that "there is clear and convincing evidence to support the Board of

Education's termination of Freshwater's contract(s) for good and just cause." (Appellant's Appx.,

at A18). The Trial Court arrived at its conclusion after having reviewed the certified transcript of

the testimony and the evidence admitted at the hearing before the Referee and applicable law.

(Id., at A17-18). Under R.C. §3319.16, a trial court has the discretion whether to consider

additional evidence or hold additional hearings if it considers it advisable. The Trial Court

specifically held that, "[b]ased on the number of witnesses and exhibits presented at the Referee's

hearing held over a period of over twenty-one (21) months, the Court finds Freshwater's request

that the Court conduct additional hearings is not well taken." (Id. at A 17).

Freshwater appealed to the Fifth District Court of Appeals ("Appellate Court") arguing

that the Trial Court abused its discretion in holding there was clear and convincing evidence to

support the Board's termination of Freshwater's employment contract. The Appellate Court

affirmed the Trial Court's decision and held the Trial Court did not abuse its discretion by

overruling his request to conduct additional hearings. (Appellant's Appx., at A14). It also found

that the Board's determination as to the significance of Freshwater's conduct was explicable and

reasonable and the Trial Court's affirmance of that determination was not an abuse of discretion.

(Id., at A13). Indeed, the Appellate Court found that "the referee's memorandum provides a
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well-reasoned and articulated basis for affirming the decision of the Board and for the trial court

to accept the recommendation of the referee." (Id., at All). In support of its decision, the

Appellate Court cited Oleske v. Hilliard City School Dist. Bd of Edn., and held:

It is not within the province of this court to second-guess appellee's determination
of the significance of appellant's conduct. We do not sit as a super-school board.
Given the circumstances presented herein, we simply cannot fmd an abuse of
discretion on the part of the common pleas court in affirming appellee's order. To
do so would simply be to substitute our judgment for that of the common pleas
court and/or appellee, and this is not our role.

146 Ohio App.3d 57,65, 764 N.E.2d 1110 (10th Dist. 2001). (Appellant's Appx., at A14-15).

On April 13, 2012, Freshwater appealed to this Court and filed a memorandum in support

of jurisdiction. (Appellant's Appx., at Al-2). This Court accepted two of Freshwater's

Propositions of Law for review and rejected a third. Freshwater filed his Merit Brief, which

included three propositions of law, two of which raised new arguments neither raised below nor

accepted by this Court for review. On September 24, 2012, the Board timely filed a motion to

strike portions of Freshwater's Merit Brief that were not accepted by this Court for review, were

not raised below, and not introduced into evidence.

ARC-iTMFNT

Freshwater's Proposition of Law No. I:

The termination of a public school teacher' employment based on the
content or viewpoint of his curriculum-related academic discussions
with students and use of supplemental academic materials violates the
teacher's and students' First Amendment rights to Academic
Freedom.

A. Freshwater's teaching methods were good practices and
were in accordance with the Board's policies.

B. Freshwater's termination based on the Board's stated
reasons is a form of government censorship and a
violation of the rights of academic freedom enjoyed by
Freshwater and his students.

10



Freshwater essentially urges the Court to analyze this case under a muddled notion of that

which the First Amendment protects and proscribes. Under the First Amendment, "the

Establishment Clause forbids 'government speech' which endorses religion, while the Free

Speech and Free Exercise Clauses protect private speech endorsing religion." Child Evangelism

Fellowship of Minn. v. Minneapolis Special Sch. Dist. No. 1, 8th Cir. No. 11-3225, 2012 U.S.

App. LEXIS 18308 (Aug. 29, 2012) (emphasis added). While he has attempted to cleanse the

phrase "freedom of speech" from his propositions of law in the merit brieV, it is his First

Amendment right to free speech, not academic freedom, that Freshwater truly invokes here. His

failure to raise the issue by its name is essentially an acknowledgement, finally, that public

employees are not speaking as private citizens under the First Amendment when they speak

pursuant to their official duties. Garcetti v. Ceballos, 547 U.S. 410, 421, 126 S. Ct. 1951, 164 L.

Ed. 2d 689 (2006). Freshwater's speech was made pursuant to his duties as an employee of the

Board, and the Board was obligated to ensure its employee did not violate the Establishment

Clause.

Freshwater's focus on "academic freedom" is, therefore, a red herring. The concept of

academic freedom has not been extended beyond the post-secondary setting or to permit the

propagation of one's faith to a captive audience of middle school students.

1. Freshwater Had No Free-Speech Rights When He Spoke Pursuant to His Official
Duties as a Teacher for the Board.

Freshwater is flat-out wrong when he argues he had the academic freedom to teach and

promote religion in his classroom. The U.S. Supreme Court has held that public employees have

no free-speech rights when they speak pursuant to their official duties. Garcetti at 421, 126 S.

Appellant's original propositions of law as stated in his memorandum in support of jurisdiction
including propositions I and II accepted for review by this Court - state the Board violated his

free speech rights. See Appellee's Motion to Strike.
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Ct. 1951, 164 L. Ed. 2d 689 (holding "when public employees make statements pursuant to their

official duties, the employees are not speaking as citizens for First Amendment purposes, and the

Constitution does not insulate their communications from employer discipline.") More

specifically, the Sixth Circuit has held that "the right to free speech protected by the First

Amendment does not extend to the in-class curricular speech of teachers in primary and

secondary schools made pursuant to their official duties." Evans-Marshall v. Bd. of Educ. of the

Tipp City Exempted Vill. Sch. Dist., 624 F.3d 332, 334 (6th Cir.2010). Thus, when a teacher,

"goes to work and performs the duties he is paid to perform, he speaks not as an individual, but

as a public employee, and the school district is free to take 'legitimate and appropriate steps to

ensure that its message is neither garbled nor distorted."' Johnson v. Poway Unified Sch. Dist.,

658 F.3d 954, 957 (9th Cir.201 1), quoting Rosenberger v. Rector & Visitors of the Univ. of Va.,

515 U.S. 819, 833, 115 S. Ct. 2510, 132 L. Ed. 2d 700 (1995).

Here, Freshwater was hired by the Board to teach eighth grade science; therefore, he was

not speaking as a citizen exercising his free speech rights when he taught creationism and

intelligent design in his classroom. His speech was the Board's speech, and the Board cannot

violate the First Amendment by controlling its own speech:

When a teacher teaches, "the school system does not 'regulate' [that] speech as
much as it hires that speech. Expression is a teacher's stock in trade, the
commodity she sells to her employer in exchanxe for a salary." Mayer v. Monroe

County Cmty. Sch. Corp., 474 F.3d 477, 479 (7 Cir. 2007). And if it is the school
board that hires that speech, it can surely "regulate the content of what is or is not
expressed," Rosenberger v. Rector & Visitors of the Univ. of Va., 515 U.S. 819,
833, 115 S. Ct. 2510, 132 L. Ed. 2d 700 (1995), what is expressed in other words
on its behalf. Only the school board has ultimate responsibility for what goes on
in the classroom, legitimately giving it a say over what teachers may (or may not)
teach in the classroom.

Evans-Marshall, 624 F.3d at 340. That is, the Free Speech Clause restricts government

regulation of private speech, but does not apply to the government's own speech. See Pleasant
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Grove City v. Summum, 555 U.S. 460, 129 S. Ct. 1125, 1129, 172 L. Ed. 2d 853 (2009); accord

Johanns v. Livestock Mktg. Ass'n, 544 U.S. 550, 553, 125 S. Ct. 2055, 161 L. Ed. 2d 896 (2005)

("the Government's own speech . . . is exempt from First Amendment scrutiny"); see also

Rosenberger at 834.

Any First Amendment analysis of Freshwater's in-class statements under Pickering v. Bd.

of Educ., 391 U.S. 563, 572-73, 88 S.Ct. 1731, 20 L.Ed. 2d 811 (1968) (balancing test) or

Connick v. Myers, 461 U.S. 138, 143, 103 S.Ct. 1684, 75 L.Ed. 2d 708 (1983)(matters of public

concern) is unnecessary because Freshwater does not (and cannot) dispute he made his

"curricular and pedagogical choices in connection with [his] official duties as a teacher." Evans-

Marshall at 340. Likewise, viewpoint discrimination and censorship analysis is equally

inapplicable because the Board did not restrict anyone's speech but its own. Therefore, the

Board did not violate Freshwater's First Amendment rights by requiring he not teach or promote

creationism/ID in his classroom.

H. The Board Did Not Violate the First Amendment Because Freshwater Did Not Have
"Academic Freedom" in His Eighth Grade Science Classroom.

a;,,A;r;allv_orParP(l anc;llarv Firsr Amendment. J »-____..__ J right to "academic freedom" is simply

inapplicable to Freshwater. The concept of academic freedom is derived from the realm of

higher learning in universities. See Keyishian v. Bd. of Regents, 385 U.S. 589, 87 S.Ct. 675, 17

L. Ed.2d 629 (1967). In Keyishian, the appellants were faculty members of a state university

who were required by state law to affirm in writing that they were not members of the

Communist Party. Id. at 592. In striking down the law, the Court stated that "to impose any strait

jacket upon the intellectual leaders in our colleges and universities would imperil the future of

our nation." Keyishian at 603 (emphasis added)(internal quotes omitted). Since Keyishian, the

United States Supreme Court has never suggested that academic freedom of professors extends
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to teachers in public school classrooms where the audience is made up of children and

attendance is mandatory. See Garcetti, 547 U.S. at 417-19, 126 S.Ct. 1951, 164 L.Ed. 2d 689.

Freshwater asks this Court to misapply federal court jurisprudence on the concept of

"academic freedom" to the primary school setting. "As a cultural and a legal principle, academic

freedom `was conceived and implemented in the university' out of concern for `teachers who are

also researchers or scholars--work not generally expected of elementary and secondary school

teachers."' Evans-Marshall, 624 F.3d at 343-44, quoting J. Peter Byrne, Academic Freedom: A

"Special Concern of the First Amendment", 99 Yale L.J. 251, 288 n.137 (1989). The fact is,

"`universities occupy a special niche in our constitutional tradition' and the constitutional rales

applicable in higher education do not necessarily apply in primary and secondary schools, where

students generally do not choose whether or where they will attend school." Id. (citing Parents

Involved in Cmty. Sch. v. Seattle Sch. Dist. No. 1, 551 U.S. 701, 724-25, 127 S.Ct. 2738, 168

L.Ed. 2d 508 (2007)).

Nevertheless, as the Sixth Circuit Court of Appeals has explained, "[e]ven to the extent

academic freedom, as a constitutional rule, could somehow apply to primary and secondary

schools, that does not insulate a teacher's curricular and pedagogical choices from the school

board's oversight, as opposed to the teacher's right to speak and write publicly about acadeniic

issues outside of the classroom." Id. (holding "it is the educational institution that has a right to

academic freedom, not the individual teacher") quoting Borden v. Sch. Dist. of Twp. of E.

Brunswick, 523 F.3d 153, 172 n.14(3d Cir. 2008).

Even if the concept of academic freedom had been extended beyond the university

setting, it "cannot be extrapolated to deny schools command of their own courses." Bishop v.

Aronov, 926 F.2d 1066, 1075 (11th Cir.1991); see also Mayer v. Monroe County Cmty. Sch.
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Corp., 474 F.3d 477, 480 (7th Cir. 2007) ("[T]he first amendment does not entitle primary and

secondary teachers, when conducting the education of captive audiences, to cover topics, or

advocate viewpoints, that depart from the curriculum adopted by the school system.") Only a

board is entrusted with the establishment and control of the curriculum in its schools. R.C.

§3313.60; see Bishop at 1073-74 ("The First Amendment leaves undisturbed the power of local

officials to prescribe the curriculum and teaching techniques of the schools in their care.")

Here, the Board's approved curriculum requires its teachers to teach science and request

permission to utilize other materials. (Supp. 95-101, Bd. Exs 37, 63, 92; Appellant's Appx., at

A46-47, 48, 50-53). Freshwater chose to teach and promote religious content in his class. (See

Supp. 4-11, 20-21, Bd. Ex. 24, 33; Supp. 127, Tr. 963). When he formally sought permission to

attack evolution with creationism and intelligent design in 2003, the Board denied his request.

(Supp. 151, Tr. 473-74). At no point thereafter did Freshwater request or receive permission to

use his religious materials in class. Indeed, he was told on several occasions to cease using

inappropriate handouts and complaints were raised against him for the way he taught evolution.

(See e.g., Supp. 1-3, Bd. Ex. 84; Supp. 20-21, Bd. Ex. 33; Supp.155, Employee Ex. 2; Supp. 151,

Tr. 474-75). In the absence of any independent right of academic freedom held by Freshwater,

and with the existence of a legitimate concern that Freshwater's speech violated the

Establishment Clause, the Board had an obligation to control its own speech coming from its

t.eacher and an expectation that Freshwater would obey. "Authorities charged by state law with

curriculum development have a right to require the obedience of subordinate employees,

including the classroom teacher." Webster v. New Lenox Sch. Dist. No. 122, 917 F.2d 1004, 1007

(7th Cir.1990).
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III. Freshwater's Teaching Methods Did Not Comport With the Applicable Academic
Content Standard and Violated Board Policy.

Neither the Board's Academic Content Standards4 nor the Board's policies permitted

Freshwater to promote religion in the classroom. The applicable Academic Content Standard for

science, grades six through eight, requires, in pertinent part, that "Students realize that the

current body of scientific knowledge must be based on evidence, be predictive, logical, subject to

modification and limited to the natural world." (Appellant's Appx., A46-47). The "academic

theories" of creationism and intelligent design, however, are not based on scientific evidence, but

instead on a particular religious doctrine; not predictive; not subject to modification; and, most

importantly, not limited to the natural world.5 See McLean v. Ark. Bd. of Edn., 529 F. Supp.

1255, 1267 (E.D. Ark.1982) (holding "creation science" fails to meet the essentials of science);

Kitzmiller v. Dover, 400 F.Supp. 2d 707, 735 (M.D. Pa. 2005) (holding intelligent design is not

science, because it requires supernatural causation, does not generate peer-reviewed publications,

and is not the subject of testing and scientific research). Freshwater, in fact, acknowledged

science uses the scientific method and, conversely, creationism is based on faith alone. (Tr.

dosa^ rn„cP,,,,P„tlv hiq „n;lateral decision to teach creationism and intelligent desiRn does not

comport with the Academic Content Standard for science in grades six through eight.

Likewise, Board Policy 2240, "Controversial Issues," does not permit Freshwater to teach

creationism and intelligent design. Under that policy, only the Board, acting through its

' The Board's Academic Content Standards contain each grade level's general curriculum, by
subject, and include clearly defined statements and illustrations of what all students and teachers
are expected to know and be able to do. These Standards are adopted by the Board based on
input from the District's administration and on the model content standards promulgated by the
Ohio Department of Education. All staff members are bound by the Board's Standards.
5 The Board adopts by reference amicus curiae NCSE's brief, including its explanation of
scientific standards as related to religious doctrine, including intelligent design theory and

creationism.
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principals, could authorize teaching controversial topics that were not contained in the applicable

Academic Content Standard, or course of study. The policy states, in relevant part:

The Board will permit the introduction and proper educational use
of controversial issues provided that their use in the instructional

program:

A. is related to the instructional goals of the course of
study and level of maturity of the students;

B. does not tend to indoctrinate or persuade students to
a particular point of view;

C. encourages open-mindedness and is conducted in a
spirit of scholarly inquiry.

When controversial issues have not been specified in the course of
study, the Board will permit the instructional use of only those
issues which have been approved by the principal.

(Appellant's Appx., at A51). Here, Freshwater sought approval to teach creationism and

intelligent design in the classroom in a 2003 proposal made directly to the Board. (Supp. 102-

103; Employee Ex. 5). The proposal was rejected. Simply put, Freshwater's proposal did not

meet any of the criteria required for introducing a controversial topic to students, particularly

young, impressionable students. See Aguillard, 482 U.S. at 583-84 (discussing the

Establishment Clause in relation to impressionable, "captive" students); (Supp. 152, Tr. 4254,

Freshwater acLmitting his eighth grade science classroom was not the right environment for the

religious theories he conveyed). Freshwater's proposal was not related to the instructional goals

of teaching science - i.e., topics related to the natural world. Although Freshwater claims he

sought only to teach students objectively about creationism and intelligent design, the facts

demonstrate he did exactly the opposite. (See, e.g., Supp. 16-19, Bd. Ex. 41, 51; Supp. 127, Tr.
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963; Appellant's Brief, at 14-15, where Freshwater admits he promoted creationism and

intelligent design in the classroom). Instead, he attempted to "indoctrinate or persuade students

to a particular viewpoint" of the Christian religion, in direct violation of Board Policy 2240,

among other policies and laws. As a result, the Board rejected Freshwater's proposal to teach his

religious doctrine in the classroom, which the Board was entirely within its authority to do under

Policy 2240. Again, Freshwater forgets that the Board sets academic standards, not individual

teachers.

Although his conduct violated Board Policy 2240 and the science Academic Content

Standard for sixth through eighth grades, Freshwater falsely asserts his methods were acceptable

under Board Policy 2270, "Religion in the Curriculum," and the corresponding administrative

guideline. Specifically, he relies on language that states "instructional activities shall not be

permitted to advance or inhibit any particular religion." (Appellant's Appx., at A48). Freshwater

utterly misses the directive in Policy and Administrative Guideline 2270, which state, in relevant

part:

[Policy] 2270 - Religion in the Curriculum

Based on the First Amendment protection against the
establishment of religion in the schools, no devotional exercises or
displays of a religious character will be permitted in the schools of
this District in the conduct of any program or activity under the
jurisdiction of the Board. Instructional activities shall not be
permitted to advance or inhibit any particular religion.

The Board recognizes that religious traditions vary in their
perceptions and doctrines regarding the natural world and its
processes. The curriculum is chosen for its place in the education
of the District's students, not for its conformity or nonconformity
to religious principles. Students should received unbiased
instruction in the schools, so they may privately accept or reject
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the knowledge thus gained, in accordance with their own religious
tenants.

[Administrative Guideline] 2270 - Religion in the Curriculum

The Board of Education has adopted a policy favoring the
understanding of religions by the students of the District and the
contributions religions have made to the advancement of
civilization. When developing or implementing any course of
study in which religion is dealt with, the following guidelines
should be followed:

A. Course content can neither inhibit nor advance any
religion.

B. No devotional practices shall be permitted or
requested of the students.

Course(s) of study including instruction on religions shall be
subjected to the same administrative reviews as other course
material and may not be implemented without prior Board
approval.

(Appellant's Appx., at A48, A50 [emphasis added])

rA,APr Pril;o.r and Clnirleline 2270 the Board directed itg teacbers, including Freshwater,
......... . ......^ ..-__ _._-°------ -- • -°--

to be neutral in their approach and avoid using religious material to advance religion in any

way.6 (Appellant's Appx., at A48, A50). Teachers were only to discuss religion on the classroom

during an age-appropriate, objective lesson on, for example, religious practices around the world

in social studies class or sixteenth century art in art class. Despite that directive, Freshwater

chose to advance his Christian views in the classroom, where the curriculum specifically directed

him to teach students about science, not theology. (See e.g., Supp. 1-3, 20-21, 81, Bd. Ex. 84,

6 The Board's policy comports with the U.S. Supreme Court's holdings that instructing students
on creationism and intelligent design advances religion. (See Aguillard, 482 U.S. at 582; see

also Kitzmiller, 400 F. Supp. 2d at 765-66).
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33, 57; Supp. 127, Tr. 963, for explanation of teaching methods used). Moreover, even if

Freshwater's argument had merit, instruction on creationism and intelligent design under Board

Policy and Guideline 2270 is subject to prior Board approval. (Appellant's Appx., at A50). In

2003, the Board rejected Freshwater's proposal to teach these topics, and he did not request

approval from the Board for any of his subsequent religious teaching lessons or materials. Thus,

Policy 2270 is applicable here only to the extent it demonstrates Freshwater's utter lack of

compliance with it.

Finally, Freshwater's conduct also violated Board Policy 3218, "Academic Freedom of

Teachers." (Appellant's Appx., at A54). It states that "[t]he freedom to speak and share ideas is

an inherent precept of a democratic society governed by the will of the majority. Teachers and

students need to be free to discuss and debate ideas." (Id.). Nowhere does the policy suggest

that Freshwater had a right to teach whatever he pleased, particularly in a science classroom

where he was mandated to present scientific data, not religious doctrine.

Policy 3218 further states that "[w]hen ideas that may be controversial are introduced,

teachers, while having a right to their opinion on the subject, shall state it as such and they

should be objective in presenting various sides of the issues." (Id.). Freshwater, however, filled

his classroom with religious discussion and a religious display. (See e.g., Supp. 127, Tr. 963;

Supp. 126, Tr. 345-46; Supp. 25-26, 31, Bd. Ex. 25, 27, 28; Supp. 178, Tr. 969; Supp. 179-80,

Tr, 6246-47). Furthermore, Freshwater was not objective when teaching students, making

comments such as "the earth is going to come to a fiery end .... I know this because I read the

book," and then lifting his Bible for the class to see. (Supp. 126, Tr. 346). Numerous other

examples of his non-objective conduct is included in the fact section of this Brief, demonstrating
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Freshwater's disregard for Board Policy or Academic Content Standards in favor of teaching his

own worldview in class.

Freshwater's Proposition of Law II:

The termination of a public school teacher's employment based on the
fact that his academic discussions with students and supplemental
academic materials include ideas that are consistent with multiple
major world religions manifests hostility toward religion in violation
of the Establishment Clause.

To accept this proposition of law, one must to tutn a blind eye to the fact that Freshwater

is a public employee who speaks for the Board of Education when teaching "captive" primary

school students. As a governmental speaker, Freshwater, himself, has the ability to violate the

Establishment Clause, which "forbids not just 'teaching' religion, but any governmental action

that endorses or has the primary purpose or effect of advancing religion." Kitzmiller at 727.

Freshwater exposed the Board to liability for multiple violations of the Establishment Clause and

the Board was obliged under the Constitution to correct the violations.

1. Appellant Repeatedly Violated the Establishment Clause By Injecting Religion Into
His Pattern and Practice of Instruction.

Ag a anvPrnment QnPaker Frechwater had the _a.hilitv to violate the Establishment Clause.

See Garcetti, 547 U.S. at 422-423; Evans-Marshall, 624 F.3d at 340; Johnson, 658 F.3d at 970.

The U.S. Supreme Court set out a three-part test for determining whether government conduct

violates the Establishment Clause. See Lemon v. Kurtzman, 403 U.S. 602, 612, 91 S.Ct. 2105, 29

L.Ed.2d 745 (1971). A court must determine whether: (1) the challenged government action has

a secular purpose; (2) the action's primary effect neither advances nor inhibits religion; and (3)

the action fosters excessive entanglement with religion. ACLU v. DeWeese, 633 F.3d 424, 430-

31 (6th Cir. 2011) (internal citations omitted). Since Lemon, the Court has refined its first two

prongs. Lemon's "secular purpose" prong has been replaced with the "heightened requirement
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that the secular purpose 'predominate' over any purpose to advance religion." McCreary County

v. ACLU, 545 U.S. 844, 125 S. Ct. 2722, 2757, 162 L. Ed. 2d 729 (2005) (Scalia, J., dissenting)

(describing the majority's holding). The second prong is now the "endorsement test," which

asks "whether the government action has the purpose or effect of endorsing religion." DeWeese

633 F.3d at 431, citing ACLU of Kentucky v. Mercer, 432 F.3d 624, 635 (6th Cir. 2005); see also

County of Allegheny v. ACLU, 492 U.S. 573, 594-97, 109 S. Ct. 3086, 106 L. Ed. 2d 472 (1989)

(plurality opinion). Failure under any of Lemon's three prongs "deems governmental action

violative of the Establishment Clause." ACLU v. McCreary County, 354 F.3d 438, 458 (6th

Cir.2003) (affd by McCreary County v. ACLU, 545 U.S. 844, 125 S. Ct. 2722, 162 L. Ed. 2d

729 (2005), citing Aguillard, 482 U.S. at 583, 107 S.Ct. 2573, 96 L.Ed.2d 510.

The record demonstrates Freshwater's actions violated all three prongs of the Lemon test.

A. Prong 1: Appellant's predominant, non-secular purpose was to teach
and promote creationism and intelligent design in the Board's
classroom.

In his merit brief, Freshwater admits he taught creationism and intelligent design in the

classroom, but incorrectly claims he had the right to teach these topics. (Appellant's Merit Br.,

12, where Freshwater argues "if discussions of evolution may not be banned from a science

classroom, then neither may discussions of creationism be banned.") Freshwater states:

[A] discussion of the theory of creationism or intelligent design,
voluntarily undertaken by a science teacher to round out the
mandated discussion of evolution and to allow students to examine
the merits and weaknesses of each for themselves, is
unquestionably 'part of a secular program of education,' and it is
therefore protected under the First Amendment.

(Appellant's Br., at 14-15).

Courts have held, however, that "creation science" and "creationism" are nothing more

than religion in disguise. McLean, 529 F.Supp. at 1265 (holding the definition of "creation
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science" conveyed "an inescapable religiosity"). The foundation of creationism is that there is a

supernatural creator, which means the concept, by definition, cannot be scientifically tested or

proven true or false. Id. at 1266. Courts examining the issue have held that creation science is

not science at all and teaching it in a public school setting violates the Establishment Clause.

(See e.g., Aguillard, 482 U.S. at 591-92). The concept of intelligent design is equally

unscientific. "ID is not science and it cannot uncouple itself from its creationist, and thus,

religious, antecedents." Kitzmiller, 400 F.Supp. at 765 (holding intelligent design is the latest

incarnation of creationism and is equally prohibited from being touted as a scientific alternative

to evolution). 7 Likewise, the makers of "The Watchmaker," a video about intelligent design

Freshwater showed to middle school students, shed light on the description of intelligent design

by stating, "the [intelligent design] movement is helpful to the Biblical Creationism movement

because it causes people to see the lunacy of the Theory of Evolution. This in turn shows them

the wisdom of believing in a Creator, which can encourage them to read the Bible...." (Supp. 24,

Bd. Ex. 59). Indeed, the Board's expert witness, Dr. Princehouse, testified the phrase "intelligent

design" has simply replaced the term "creationism" and they are one in the same since. (Supp.

156, Tr. 1590).

There can be no secular purpose for attacking the scientific theory of evolution with

unscientific religious beliefs. Regardless, the record shows Appellant's purpose in introducing

these subjects was not secular in nature. (See Supp. 129, Tr. 4153 (Testimony that Freshwater

told students the Bible states that homosexuality is a sin so scientists must be wrong in finding a

genetic link to homosexuality); Supp. 126-27, Tr. 963, 346 (Testimony that he told students

scientists were wrong about carbon dating because the Bible says the earth has only been around

7 Again, the Board adopts by reference the brief of amicus curiae NCSE, particularly with

respect to its explanation of evolution, creationism, and intelligent design.
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for a few thousand years). Also, Freshwater continued to introduce creationism and intelligent

design theory even after being told by administrators to stop. (See e.g., Supp. 1-3, Bd. Ex. 84;

Supp. 79, Bd. Ex. 6), never sought permission to teach creation stories from other religions, and

posted Bible verses and other religious material around his classroom that had no relationship to

the science curriculum. (See Supp. 25-30, Bd. Ex. 25-28, 106-108; Supp. 121, Tr. 969).

B. Prong 2: Appellant's teaching and promotion of creationism and
intelligent design had the purpose and effect of endorsing8 religion.

"The endorsement test emanates from the prohibition against government endorsement of

religion and it precludes government from conveying or attempting to convey a message that

religion or a particular religious belief is favored or preferred." County of Allegheny v. ACLU,

492 U.S. 573, 593, 109 S.Ct. 3086, 106 L. Ed. 2d 472 (1989) (internal citations omitted)

(emphasis in original). Since the Allegheny Court's majority articulated the endorsement test, the

U.S. Supreme Court has consistently applied the test in numerous Establishment Clause cases,

including those involving religion in public-school settings.

In Santa Fe Independent Sch. Dist. v. Doe, the U.S. Supreme Court applied the

.. l_-cnn_n_snr_r_A n_raver at __i uh_ school l_ footballt_ball ffames. 530 U.S. 290, 120 S.Pv,,.lnrôProPnt tPctvw tnv vv^^_h_nn..aavva^aa.v..^

Ct. 2266, 147 L. Ed. 2d 295 (2000). In Santa Fe, the Court clearly defined the endorsement test

by noting that one of the relevant questions "in cases involving state participation in a religious

activity ... is whether an objective observer, acquainted with the text, legislative history, and

implementation of the statute, would perceive it as a state endorsement of prayer in public

8 At least one court has distinguished the "endorsement test" from the second prong of the Lemon

test. See Kitzmiller, 400 F.Supp. at 712-13. Appellee argues, however, that regardless of
whether this Court deems the endorsement test independent of the Lemon analysis, the result is

the same. "The endorsement test is a gloss on Lemon that encompasses both the purpose and

effect prongs." Lynch v. Donnelly, 465 U.S. 668, 690, 104 S. Ct. 1355, 79 L. Ed. 2d 604 (1984)

(O'Connor, J., concurring).
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schools." Id. at 308. Further, the Court explained how the test functions in the public-school

context, stating that:

School sponsorship of a religious message is impennissible
because it sends the ancillary message to members of the audience
who are non-adherents 'that they are outsiders, not full members of
the political community, and an accompanying message to
adherents that they are insiders, favored members of the political
community.'

Id. at 309-10 (quoting Lynch v. Donnelly at 688, 104 S. Ct. 1355, 79 L. Ed. 2d 604 (O'Connor, J.,

concurring)); See also Kitzmiller, 400 F. Supp. 2d at 712-713. Thus, here, the endorsement test

asks this Court to determine whether Freshwater's actions conveyed a message of endorsement of

religion, "with the reasonable, objective observer being the hypothetical construct to consider the

issue." Kitzmiller at 715, citing Lynch, 465 U.S. at 690, 104 S.Ct. 1355, 79 L.Ed.2d 604

(O'Connor, J., concurring).

An objective observer would recognize that Freshwater's decision to promote intelligent

design and creationism in an eighth grade science class is an endorsement of religion. "The

history of the ID movement and the development of the strategy to weaken education of

a....nl..tinn hcr fnrncina cn,APntq nn alleaerl vanc in the theorv of evolution is the historical and............. ..^ .......,, ..b ....^____.. ..__ '•___a_- a-r ^ _ _ _ . _ .

cultural background against which" Freshwater chose to teach students. Kitzmiller at 716. He

referred students to the Answers in Genesis website and proposed a science education policy

developed by the Intelligent Design Network. (Supp. 102-103, Employee Ex. 5). Both

organizations are at the forefront of religious promotion in public schools, and Freshwater

supported their cause while speaking as a government official, not a private citizen. He

admittedly taught his students to use the word "here" to point to alleged "gaps" in science that the

intelligent design movement has fashioned, and it worked. (Supp. 127, Tr. 962). One of his

former students testified that he learned from Freshwater, his science teacher, that "you can't
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trust science because science can't tell you anything." (Supp. 130, Tr. 672). Other students in

Freshwater's classes revealed his religious instruction in ninth grade questionnaires. (Supp. 35-

74, Bd. Ex. 32). For example, one student wrote that her favorite topic was "evolution and

religion - I find those topics very interesting." (Supp. 59, Bd. Ex. 32). Another student wrote

she enjoyed learning about "cells, because they couldn't have happened on their own." (Supp.

61, Bd. Ex. 32). Another question on the survey asked: "What was the most important concept

that you learned in science last year?" One student responded, "We debated on the Earth's

creation (God or Big Bang)." (Supp. 63, Bd. Ex. 32). Another student wrote, "There is no proof

that the big bang theory is true." (Supp. 59, Bd. Ex. 32).

In another example, one student testified that we "knew what he was talking about

[intelligent design], but he would never outright say it." (Supp. 153, Tr. 1010-1011). "He would

just kind of say something where it would be obvious to someone [that he was talking about

intelligent design]." (Supp. 153, Tr. 1011). Another one of Freshwater's students was

uncomfortable in class because of the Christian-based themes and religious display. (Supp. 137,

Tr. 663). Freshwater encouraged students to explore alternatives to evolution, but he offered no

scientific alternative. The only alternative he offered was intelligent design. (See e.g., Supp. 4-

11, 14-19, Bd. Ex. 24, 41, 49, 51). Whether some students accepted Freshwater's invitation, the

objective student learned that the Board (through Freshwater) favored a religious view, and

therefore, sponsored a form of religion and conveyed a strong message of endorsement. See

Kitzmiller at 726.

Not only could a reasonable observer determine that a teacher-led classroom discussion

with young students on the merits of creationism have the effect of endorsing religion, but

several courts have held that creationism and intelligent design instruction and other religious
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instruction give the impression the school endorses religion. See e.g., Kitzmiller, 400 F. Supp. 2d

at 728; Roberts v. Madigan, 921 F.2de 1047, 1057-58, 1990 U.S. App. LEXIS 21683 (10th Cir.).

Consequently, Freshwater's actions violated Prong 2 of the Lemon test, and, as a result, the

Establishment Clause.

C. Prong 3: Appellant's actions excessively entangled the Board with
religion.

hi Agostini v. Felton, the U.S. Supreme Court combined the "entanglement" inquiry in

Prong 3 of the Lemon test and the "primary effect" inquiry in Prong 2. 521 U.S. 203, 218, 232-

233, 117 S. Ct. 1997, 138 L. Ed. 2d 391 (1997). Both inquiries rely on the same evidence.

Zelman v. Simmons-Harris, 536 U.S. 639, 668-69, 122 S.Ct. 2460, 153 L.Ed.2d 604 (2002); See

Lynch v. Donnelly, 465 U.S. at 688, 104 S. Ct. 1355, 79 L. Ed. 2d 604 (O'Connor, J.,

concurring). While many cases addressing excessive entanglement address governtnent action in

the form of state statutes, the test is equally applicable here, because Freshwater's actions

constituted government action.

Specifically, Freshwater's actions had a non-secular purpose to endorse religion. The

oFFo,.. RYO^t,,,.^rPr 1,aA on hic students was fnr them to dnuht science and embraceY^^.^.u. y .,^^.,.,^ . ^„^ .......... ...... .... ..... .,...____.. .. _- --- ------ -- -- -- -

religious alternatives. Freshwater admits he encouraged his students to doubt science.

(Appellant's Br., at 6, 14-16). He sought to encourage his students to identify and discuss

instances where textbook statements were subject to a so-called "intellectual debate," rather than

a scientific debate. (Appellant's Br., at 6). Of course, Freshwater refers to the "intellectual

debate" between evolution and creationism and intelligent design, which is unconstitutional in

the public school setting. Public schools cannot offer creationism or intelligent design as

scientific alteruatives to evolution. See Aguillard, 482 U.S. at 596-97; Kitzmiller, 400 F. Supp. at

735, 763. hi fact, one court held that even a disclaimer disputing the theory of evolution as the
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explanation for human development was unconstitutional. See Freiler v. Tangipahoa Parish Bd

of Educ., 185 F.3d 337 (5th Cir. 1999).

Freshwater taught his students that the Bible offered an alternative to evolution and to

look there for a different explanation. For example, he told his students that "the dating methods

in science, such as radiometric or carbon dating were not accurate...." (Supp. 126-127, Tr. 963,

Tr. 345-46). Meanwhile, he also told his students that "the Bible was his truth, the truth that he

believed, that it was a document that obviously has been supported for a few thousand years; that

he believed that that's as far back as we can trace our earth and bur planet." (Supp. 127, Tr.

963). The conclusions offered in the Bible are not scientific and, as Freshwater testified, belief

in them is inherently based on religious faith. (Supp. 152, Tr. 4254, ln. 1-9). Freshwater's

decision to entangle education and religion impacted his students, which is exactly what he

intended to do.

TI. The Board Upheld the Establishment Clause By Refusing to Endorse Religion.

Freshwater's claim that the Board violated the First Amendment's Establishment Clause

by firing him is an attempt to turn the Establishment Clause analysis on its head. Freshwater,

himself, was fired for repeatedly violating the Establishment Clause. (See Appellant's Appx., at

A25-37). His argument to the contrary fails because the Board acted for the valid purpose of

preventing him from propagating his own religious faith in a public school. See Roberts, 921

F.2d at 1059 (holding that the school district properly prevented the plaintiff from promoting

Christianity in a public school by removing religious books from his classroom shelves and

ordering him to cease reading his Bible in class). The primary effect of the Board's actions was

not to send a message of disapproval of Christianity. Its message was that the Board will not

sanction a teacher's use of classroom time to "promote a particular set of religious concepts." See
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Id. The Establishment Clause, after all, "serves not as a closed door, but as a judicious

chaperone; it permits a certain degree of impartial and friendly dialogue, but is swift to step in

once that dialogue turns stigmatic or coercive." Johnson, 658 F.3d at 971-72.

The Board's requirement for its science teachers not to teach unscientific religious beliefs

and firing Freshwater for failing to meet the requirement does not violate the Establishment

Clause. Applying Lemon's first prong, the Board's actions only had a secular purpose. The

Board does not "endeavor to promote other religions or religious viewpoints" by curtailing the

propagation of one teacher's faith to his students. See Bishop, 926 F.2d at 1077. Indeed,

"[f]amilies entrust public schools with the education of their children, but condition their trust on

the understanding that the classroom will not purposely be used to advance religious views that

may conflict with the private beliefs of the student and his or her family." Aguillard, 482 U.S. at

583-84, 107 S.Ct. 2573, 96 L.Ed.2d 510. Accordingly, "'[g]overnmental actions taken to avoid

potential Establishment Clause violations have a valid secular purpose under Lemon."' Nurre v.

Whitehead, 580 F.3d 1087, 1096 (9th Cir. 2009) (emphasis added) (quoting Vasquez v. L.A.

County, 487 F.3d 1246, 1255 (9th Cir. 2007)), cert. denied 130 S. Ct. 1937, 176 L. Ed. 2d 399

(2010).

Likewise, it is clear under Lemon's second and third prongs that by taking action to avoid

Establishment Clause violations, the Board did not advance, inhibit, or endorse religion by firing

Freshwater, nor did it engage in an excessive entanglement with religion. To the contrary, the

Board merely attempted to regain a neutral, secular classroom by "extricate[ing] itself from any

religious influence or instruction in its secular" classes. Bishop at 1077, citing Lemon, 403 U.S.

at 612-13, 91 S.Ct. 2105, 29 L.Ed.2d 745. Simply because the study of evolution might conflict

with a particular set of religious beliefs does not make the Board's decision to keep religion out
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of the science curriculum in any way hostile to religion. See Sch. Dist. of Abington Twp. v.

Schempp, 374 U.S. 203, 225-26, 83 S. Ct. 1560, 10 L. Ed. 2d 844 (1963) (rejecting the idea that

the absence of religion equates to "affirmatively opposing or showing hostility to religion."). In

fact, the decision to "avoid conflict with the Establishment Clause and maintain the very

neutrality the Clause requires neither has a primary effect of advancing or inhibiting religion nor

excessively entangles government with religion." Johnson, 658 F.3d at 972 (emphasis added)

(internal quotations and citations omitted). Therefore, the Board's actions do not fail the Lemon

test and the Board did not violate the Establishment Clause.

Freshwater's Proposition of Law III:

The termination of a public school teacher's employment based on the
presence of religious texts in the classroom and the display of patriotic
posters violates the teacher's and students' First Amendment rights to
academic freedom and manifests hostility toward religion in violation
of the Establishment Clause.

A. Freshwater's classroom was in compliance with Board policy.

B. Freshwater's termination based on the Board's stated reasons

is a form of government censorship and a violation of the

rights of academic freedom enjoyed by Freshwater and his

students.

C. The First Amendment's Establishment Clause does not justify,

and in fact forbids, the Board's actions.

In his third proposition of law, Freshwater once again ignores the fact that his speech in

the classroom is government speech, and the Board has both the right and obligation to ensure

that its speech does not violate the Establishment Clause. Freshwater was insubordinate for

refusing to comply.

The record reveals that by the spring of 2008, Freshwater displayed the following items

in and around his classroom: (1) a Bible on his desk; (2) a box of Bibles in the back of his
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classroom; (3) multiple Bible verses on his cupboard doors, including Joshua 1:9, "Be strong

and of good courage; be not afraid, neither be thou dismayed; for the LORD thy God is with thee

whithersoever thou goest;" (4) a large poster of President Bush praying with his cabinet members

under the verse, James 5:16, "The effectual fervent prayer of a righteous man availeth much;" (5)

four copies of the Ten Commandments, three of which were posted by his classroom door; (6)

two neon banners from the Cross Club (the Fellowship of Christian Athletes); and (7) a poster

advertising the evangelical Will Graham Celebration, an evangelical event that Freshwater was

involved in as a student ministries director. (Supp. 25-34, Bd. Ex. 25-29, 45, 47, 106-108; Supp.

121, 124-125, Tr. 969, 3780-81, 5950). Not only did Freshwater refuse to remove several items,

including his Bible and the "fervent prayer" poster, but he went down to the school library,

checked out the Oxford Bible and a copy of Jesus of Nazareth, and placed them in the plain view

of his students. (Supp. 32-34, Bd. Ex. 29, 45,47).

The nature of Freshwater's display makes this case similar in many respects to Johnson v.

Poway Unified Sch. Dist., 658 F.3d 954 (9th Cir. 2011) - a case that is conspicuously absent

from Freshwater's brief. In Johnson, a high school math teacher hung large banners around his

classroom and kept them there for years. One banner stated in "large block type: 'IN GOD WE

TRUST'; `ONE NATION UNDER GOD'; `GOD BLESS AMERICA'; and, `GOD SHED HIS

GRACE ON THEE.' The other stated: `All men are created equal, they are endowed by their

CREATOR."' Id., at 958. When a new building principal saw the banners, she asked Johnson to

take them down.9 Her request was followed by an order from the assistant superintendent, who

explained:

9 The principal explained that a student of a different faith might walk into Johnson's classroom
and feel unwelcome or that he does not fit in. Johnson, in response, stated, "`Dawn, sometimes

that's necessary."' Id., at 959. As an alternative, the principal suggested Johnson post the entire
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[T]he "prominent display of these brief and narrow selections of text from
documents and songs without the benefit of any context and of a motto, all of
which include the word 'God' or 'Creator' has the effect of using your influence as
a teacher to promote a sectarian viewpoint." He added that these uses also
constituted "aid to a particular religious sect, creed, or sectarian purpose" because
they were "not incidental or illustrative of matters properly included in your
course of study as a teacher of mathematics."

Id. at 959. After removing the banners, Johnson filed suit under 42 U.S.C. §1983 alleging a

violation of his First and Fourteenth Amendment rights.

The Ninth Circuit Court of Appeals relied on Supreme Court precedent, stating "where

the government acts as both sovereign and employer, [the] general forum-based analysis [for

reviewing the government's regulation of speech] does not apply." Id. at 961 (emphasis added

by the Johnson court), citing Pickering, 391 U.S. at 568, 88 S. Ct. 1731, 20 L. Ed. 2d 811;

accord Garcetti, 547 U.S. at 417-19, 126 S. Ct. 1951, 164 L. Ed. 2d 689; City of San Diego v.

Roe, 543 U.S. 77, 80, 125 S. Ct. 521, 160 L. Ed. 2d 410 (2004) ("[A] governmental employer

may impose certain restraints on the speech of its employees, restraints that would be

unconstitutional if applied to the general public."). Instead, the Johnson court applied "a distinct

Pickering-based analysis that `reconcile[s] the employee's right to engage in speech and the

government employer's right to protect its own legitimate interests in performing its mission."

Id., quoting City of San Diego, 543 at 82, 125 S. Ct. 521, 160 L. Ed. 2d 410.

Ultimately, the Ninth Circuit concluded that Johnson "spoke as an employee, not as a

citizen," and, therefore, determined the school board did not violate his First Amendment rights.

Id. at 964. The same conclusion may be drawn here. Freshwater "does not hold a unique or

exotic government position [;] ... he is a[science] teacher who performs the ordinary duties of a

[science] teacher." Id. at 967 (adding that Johnson made his speech while performing a function

Declaration of Independence to display the whole context of the statements regarding "God" and

the "Creator." Johnson refused. Id.
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that was "squarely within the scope of his position" because he was "not running errands for the

school in a car adorned with sectarian bumper stickers or praying with people sheltering in the

school after an earthquake.") Also, Freshwater's expressive speech "owes its existence to his

position" because teachers hold "a position of trust and authority [with] the impressionable

young minds with which they interact," and, therefore, "necessarily act as teachers for purposes

of a Pickering inquiry when at school or a school function, in the general presence of students,

in a capacity one might reasonably view as official." Id at 968 (emphasis added), citing Peloza

v. Capistrano Unif. Sch. Dist., 37 F.3d 517, 522; 1994 U.S. App. LEXIS 27656 (9th Cir.), Tucker

v. Cal. Dep't of Educ., 97 F.3d 1204, 1212-13 (9th Cir. 1996) ("A teacher appears to speak for

the state when he or she teaches; therefore, the department may permissibly restrict such

religious advocacy."), Aguillard, 482 U.S. at 584, 107 S.Ct. 2573, 96 L.Ed.2d 510 ("The State

exerts great authority and coercive power through mandatory attendance requirements, and

because of the students' emulation of teachers as role models and the children's susceptibility to

peer pressure."), Downs v. Los Angeles Unified Sch. Dist., 228 F.3d 1003, 1015 (9th Cir. 2000),

and Berry v. Dep't of Soc. Servs., 447 F.3d 642, 651-52 (9th Cir. 2006) (discussing displays in

public areas of government offices). See also Mayer, 474 F.3d at 480 ("[T]he first amendment

does not entitle primary and secondary teachers, when conducting the education of captive

audiences, to cover topics, or advocate viewpoints, that depart from the curriculum adopted by

the school system.")

Here, the Board ordered Freshwater to remove religious material from his public school

classroom in order to correct Freshwater's overt endorsement of religion. That is, the Board

controlled its own speech to avoid an Establishment Clause violation.
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I. The Establishment Clause Did Not Forbid The Board's Action, But Compelled It.

Once again, Freshwater argues that the Board violated the Establishment Clause under an

analysis of the three-pronged test in Lemon v. Kurtzman (an analysis in which Freshwater

neglects to engage.) This argument ignores the fact that Freshwater, as a teacher in the

classroom, spoke as a government speaker, not a private citizen, and, therefore, engaged in

conduct himself that violated the Establishment Clause. Evans-Marshall, 624 F.3d at 334.

("[T]he right to free speech protected by the First Amendment does not extend to the in-class

curricular speech of teachers in primary and secondary schools made pursuant to their official

duties.") It was that very violation that the Board sought correct. Nevertheless, an examination

of the Board's conduct in requiring Freshwater to remove his religious display yields no

Establishment Clause violation under the Lemon test.

As stated above, under Lemon and its progeny, a court must determine whether: 1) the

challenged governxnent action has a secular purpose; 2) the action's primary effect neither

advances nor inhibits religion; and 3) the action fosters excessive entanglement with religion.

Lemon, 403 U.S. at 612, 91 S.Ct. 2105, 29 L.Ed.2d 745. First, the Board had a secular purpose

in ordering Freshwater to dismantle his religious display: again, it wanted to avoid a violation of

the Establishment Clause. Nurre, 580 F.3d at 1096 ("[w]e have made it clear that

'[g]overnmental actions taken to avoid potential Establishment Clause violations have a valid

secular purpose under Lemon."')(emphasis added)(quoting Vasquez, 487 F.3d at 1255), cert.

denied 130 S. Ct. 1937, 176 L. Ed. 2d 399 (2010). In Edwards v. Aguillard, the U.S. Supreme

Court explained that it "has been particularly vigilant in monitoring compliance with the

Establishment Clause in elementary and secondary schools." Aguillard, 482 U.S. at 583-84, 107

S.Ct. 2573, 96 L.Ed.2d 510. In particular, "[f]amilies entrust public schools with the education

of their children, but condition their trust on the understanding that the classroom will not
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purposely be used to advance religious views that may conflict with the private beliefs of the

student and his or her family." Id. Clearly, as one Mount Vernon student testified, Freshwater

violated that trust: "There were posters all around the classroom about Christianity and the Ten

Commandments posted on the wall and...Then I started getting uncomfortable with just what I

was learning. And because we were learning things based out of Christianity, I didn't like being

in [Freshwater's] classroom and being Jewish." (Supp. 137, Tr. 663).

Freshwater argues the Board attempted to remove any trace of religion in his science

classroom and that such action was hostile to religion. The U.S. Supreme Court, however, has

rejected the idea that the absence of religion equates to "affirmatively opposing or showing

hostility to religion." Schempp, 374 U.S. at 225-26, 83 S.Ct. 1560, 10 L.Ed.2d 844. Thus, the

decision to "`avoid conflict with the Establishment Clause' and maintain the very neutrality the

Clause requires neither has a primary effect of advancing or inhibiting religion nor excessively

entangles government with religion." Johnson, 658 F.3d at 972 (emphasis added), quoting

Nurre, 580 F.3d at 1097-98, citing Vasquez, 487 F.3d at 1247-48, 1257-58. Accordingly, the

Board's action passes muster under prongs two and three of the Lemon test.

The Board's conduct was not hostile to religion any more than the First Amendment itself

is hostile to religion. Freshwater's speech, whether through his own words in the classroom or

by expression through the materials he chose to display there, was the school's speech, and the

Board was obligated by, not limited by, the Establishment Clause to correct it.

II. The Concept Of Academic Freedom Is Inapplicable To These Circumstances.

Freshwater argues his termination was illegal because he had the academic freedom to

display religious items in his science classroom. He also claims, without explanation, that the

Board's command to remove the items violated the "rights of academic freedom" belonging to
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his students,10 as well. While Freshwater would prefer the convenient explanation that the Board

sought to suppress ideas and cast a "pall of orthodoxy" in the classroom, he has never argued his

personal Bible, his box of Bibles, his borrowed copies of the Oxford Bible and Jesus of Nazareth,

his "fervent prayer" poster, and/or his posted Bible quotes and the Ten Commandments were put

to use for any academic purpose whatsoever. Indeed, the record reveals that Freshwater

displayed these items for his own personal use and to ensure that his students would be exposed

to them for the propagation of his faith. (See Supp. 25-26, 31, Bd. Ex. 25, 27, 28; Supp. 121, Tr.

969; Supp. 122-23, Tr. 6246-47; Supp. 126, Tr. 346; Supp. 32-34, Bd. Ex. 29, 45, 47; Supp. 105-

06, Employee Ex. 148). Regardless, it is well-established that the conceptual "right of academic

freedom" is one that belongs not to a primary school teacher, but to the school board itself.

Borden, 523 F.3d at 172; Evans-Marshall, 624 F.3d at 344.

In support, Freshwater cites to Bd. of Educ. v. Pico, 457 U.S. 853; 102 S. Ct. 2799, 73 L.

Ed. 2d 435 (1982) to suggest that the Board casts a "pall of orthodoxy" on the classroom. As the

Seventh Circuit Court of Appeals explained in a case where students claimed academic freedom

on their own behalf, a board should not impose "a `pall of orthodoxy' on the offerings of the

classroom, which might either implicate the state in the propagation of an identifiable religious

creed or otherwise impair permanently the student's ability to investigate matters that arise in the

natural course of intellectual inquiry." Zykan v. Warsaw Cmty. Sch. Corp., 631 F.2d 1300, 1306

(7th Cir.1980) (emphasis added); see also, Appellant's Merit Brief p. 17. Freshwater ignores the

fact that in both Zykan and Pico, the courts examined the academic freedom of students, not

primary school teachers. Those cases did not examine whether a primary school teacher has the

academic freedom to override a board of education's control over the curriculum. But see, e.g.,

10 No Mount Vernon student is a party to this matter.
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Evans-Marshall at 344 (holding "it is the educational institution that has a right to academic

freedom, not the individual teacher"). In addition, the Pico Court limited its decision to the

unique circumstances associated with a school library, stating that the Court's holding "[did] not

intrude into the classroom, or into the compulsory courses taught there." Pico at 862. Finally,

had the Board not directed Freshwater to remove his various Bibles from student view, his copy

of Jesus of Nazareth, his numerous copies of the Ten Commandments, and multiple Bible verses,

it would indeed have been "implicat[ed] . . . in the propagation of an identifiable religious

creed." Zykan, 631 F.2d at 1306.

III. Freshwater's Classroom Was Not In Compliance With Board Policy.

Freshwater also erroneously contends his display of Christian materials was somehow

authorized by the Board's own policies. In support, he argues his collection and display must not

have violated Board policy because other teachers were not disciplined for the possession of

Bibles at school. In effect, Freshwater argues that which this Court declined to accept for review

- i.e., Freshwater's original third proposition of law claiming a violation of Equal Protection.

He claims the Board did not have a policy that would have prohibited the collection and display

of religious materials, as if the Board could possibly have had a policy that would permit it,

through its teachers, to violate the Establishment Clause.

Even if this issue had been accepted for review, and if Freshwater could somehow

establish a prima facie case for his equal protection claim,ll "a compelling state interest,

avoiding a potential Establishment Clause violation, justifies [the Board's] action." Golden v.

Rossford Exempted Vill. Sch. Dist., 445 F. Supp. 2d 820, 826 (N.D. Ohio 2006), citing Sloan v.

11 The record is clear that no other employee is similarly situated to Appellant. Other teachers
who displayed religious items in their classrooms or on their desks were also asked to remove
them; unlike Appellant, none refused. (Supp. 154, T. 6261). To distinguish them further from
Appellant, none was accused of using or making reference to the Bible in class. (Supp. 154, T.

6260).
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Lemon, 413 U.S. 825, 834, 93 S. Ct. 2982, 37 L. Ed. 2d 939 (1973) (existence of Establishment

Clause violation bars Equal Protection claim).

Likewise, Freshwater appears to argue the Board created an open forum by permitting

teachers to decorate their classrooms, but this notion is fatally flawed. In reality, the Board had

not opened a forum for (even limited) public discussion; it, itself, was doing the speaking. No

member of the public was permitted to store or display items in Freshwater's classroom or post

items on the walls. Only Freshwater, an employee, had the access to do that, and when he did so,

he spoke as an employee, not a citizen.

Further, the fact that Freshwater was able to maintain his display of religious items for

some period of time prior to the spring of 2008 is immaterial. In Downs v. L.A. Unified Sch.

Dist., a high school teacher who was instructed to remove anti-homosexual material from a

hallway bulletin board claimed the school relinquished its right to control the bulletin board after

being lax in its control. 228 F.3d 1003 (9th Cir.2000). As the Ninth Circuit Court of Appeals

held, the fact that building principals do not "spend the majority of their days roaming the

school's halls strictly policing" the content of bulletin boards or, in this case, classroom displays,

does not mean that school officials have no authority to act: "Inaction does not necessarily

demonstrate a lack of ability or authority to act." Downs, 228 F.3d at 1011-12. Accordingly,

when faced with the issue, the Board indisputably had the authority to "`take legitimate and

appropriate steps to ensure that its message [wa]s neither garbled nor distorted' by its individual

messengers." Id., quoting Rosenberger, 515 U.S. at 833, 115 S.Ct. 2510, 132 L.Ed.2d 700.

CONCLUSION

Freshwater had no right to endorse religion in the Board's eighth grade science

classroom, and had the Board permitted him to continue, it would have been shirking its
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responsibility under the Establishment Clause. For this reason, and all the foregoing law and

argument, this Court should affirm the lower court decisions and uphold the Board's decision to

terminate Freshwater's employment contract.
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