
STATE OF 'WNNESOTA DISTRICT COURT 

COUNTY OF RICE TIImI, JUDICLAL DISTRICT 

Rodney LcVake, 

VS. 

hidependent School District $656; 
Keirh Dixon, Superintendent; 
Davc iohnson, PTiiicipd; d 
Cheryl Freund, Cunicidutn Director, 

a efcLl&nls 1 Court File No. CX-99-793 
8 ,  

The motion uf Defendants for Summary ludgmcar came on 'for hcaring b c h e  the 

Honorabble Bernard E. Borene, Judge of Oiskict Courr, on May S, 2000, at the Rice 

Counry Courthouse in Faribadt, Minuesota. T?laintift'Radwy LeV&e appeared in 

persoii and hough coubscl, Waynr: B, Holstnd, Esq., St, Paul, Minnesota, and Fruicis I. 

Manbn, Esq., New Hope, Kentucky, Delimiants appeared tlirough aeir counsel, Erich 

L, D c h ,  Esq., MinneapoIis, Mirinesata. Vie Court Iuuk the mztter undm advisement at 

lhz conclusion of h e  hearing. Now, based upon die pleadings, &davits: partial 

dcposicions, a-guuierlts oI' come1 and writtan submissions of caunsel, the C Q N ~  

DOES HEREBY OIIDEK: 

1. Defendants' Motion for Summary Judgment is GRANTED. 

2. A11 cl&rns againsr Tkfendmts are DISMISS IiD WIT14 PREJWDLCE on the 

rneiits. 

3. Defendam are awarded their costs and disburscments to be taxed hercin4 



4. .Tudgm.enr of dismissal herein is STAYED until July 20,2000. 

5 .  The Si;lllo'lv,i,ng M E M O R A " M  is incorporated hssein by reference. 

Dated: June a. 2000 I BYTI4ECOURT 

n 

" srnard E. Borcnc 
Judge of District Court 

_. . 
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I .  

FACTS 

PlaintiZf Rodncy LeVdce is a citizcii of the United States and ofthhz State of 

Minnesota. Prior to the 1997-98 Itr;aderrlic yew, Plnkitiffwas employed by Defendant 

Independent School District #656 (“District”) ns a nnturd sciences reacher a the 

Faribault High School. During the 1997-98 academic year, Plaintiff was assigned 10 

teach biology at the high school. Toward the end of that academic year, he was 

reassigiied to teach ninth grade science at the high school. Thc District is a school district 

organized pursuint to Mhn. St3t. 8 1233.02 wid1 general charge of the business of the 

district iiidudiiig Faribault High School, Defendant Keith Dixon (“Superintendenl 

Dison”) was at all relevaat times tlic Suywintendeiu of Schools for rhe Disaict. 

Dcfcndnnt Dave Johnson (‘*Principal S0h50n~’)  was a all relevant times die Principal of 

Pan bad t High School. Dcfendmt Cheryl Freund was al: all relevant times Exocurive 

Director o f  Curriculum and Inskucliun tur the District. 

PlaintiFf graduatcd from St. John’s University in Collepeville, Minnesok, wliere 

he majored in natural science and social science. In 1984., Plaintiff received D Master’s 

Degree in Biolagy from. Mankatto State ‘CJnivcrsity. There is no dispute that Plah~iff is 

qualiftad to teach hi& school biology, There is also no dispute that thc contract between 

the District and its teachers gives the Disrrict a managerial right t~ assip a ceachcr to any 

teaching position f i r  which That teacher has ljcensure. 

A position teaclhig biology becane available for the 1997-1 998 academic ycm ar 

the high gchool upon the retirement of-onc of \he school’s biology teachers. Plaintiff was 

ofkred that posirion. Before accepting the position, Plaintiff discussed il wilh Ken 
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Hubert and Dave Wieber, Fellow twchcn and the co-chdmen 

t.Kl . 533 p . 5/25 yil "" 9 

ofthehigh school's 

science deportm,ent, SLS well aq with Principal Johnson. Plainiiff stakd in I& deposition 

that he knew, at the ~irnc of discussing the position, that cvolution was part of the course, 

and he expressedm resentations about teaching evolution. (Levakc dcpo., p. 101). 

Plaintiff knew that The cocuse tmbaok was Bi.ol,ow. VisfidizinF Ljjk a d  he "more than 

likcly" h a w  that the textbook did riot coiitaiiti vlia he coilsidered to be the criticisms of 

evolution. [Id,), Chapters nine, ten a d  eleven of the text deal with evolution, Plaintiff 

admitted knocving tliar, alrhough chapters ten and eleven Of rlle textbook were opciond, 

chapter nine, which aoncerned natural selection, was required. (Id. at 107). 

Plaintiff wcls appointed to thc biology teaching position for the 1997-98 academic 

year. According to Plaintift's own deposition, duriny that y w ,  he covered chaprers one 

duough eight "Very ngoroiisly", spent one day on chapter nine, skipped chapters ten and 

elrsvcn, and h e n  tnuglit L6cuinpressed" versions of the texdmok's rcrnainixq chnpsms, (Id. 

at I. 08). The only thing in chapter nine that Plaintiff remembered covering was a 

worksheet on the pappered moth. Plain1:iflprqared no teaching outline for chaprer nine. 

(Td. at 40), Plaintiff usually prcprirtd uui$.nes for the next two to three weeks in thc 

course whzn he was fin.iis1-i.h~; up the end of a chnpt.er in the textbook. (Id. at 38 j. 

At somc point in the second semcstcc of rhe academic year, Ken Huberc noziccd 

rhar, whilz he and Mr. Kashler hsd covered diapkr nine, Plaintiff appeared tD h3w 

skipped that chapter, Mr. IIubcrt was conccrncd by this because he believed evolution 

w~as part of the state graduation standards, and, in his opinion, a failure 10 teach ir 

mounted PO a problem wirh the cutricu1~1n-1. Sometime in February or Much of 1998, 

Mr. Hubert approached Plaintiff and asked him IIOW he w3s going to handle the topic o f  

_- , 
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evoIution. In his own deposition, Plainriff stated that he &‘in essen ,.saj.d to him T ca ’ t  

teach evolution. That‘s wba T said to  hh.” (Id, at 64). Mr. Hubert expressed hi5 

coiicerii to Principal Joluisoii that Piaintiff was nor tcnching evolution. Principd Johnson 

informed Ms. Freund af Mr. Hubert’s coiicerns. 

A meeting was held on April 1,1998, and was mended by Plahiti& Mr. Hubcrl, 

Principal Johnson and Ms, Freud. The yul‘pose oftlJs rneering was to discuss how 

Plaintiff was handling rbc topic of evolution in his biology class. Plaintiff stated in his 

deposirian that felt that the orhers at rhc meeting assumed hc h d  an intmal conflict 
. .  

regarding evolution. However, be could not remember evw liwisg told hem his specific 

belief‘s? although lie hpd given I&. Ilubcrt a pamphlcr about alternative explanations for 

things exisring in n m c ,  and thereby assumed that Mr. Huben knew he was a crearionist, 

(Id. at 139). PIsintil.fsrnted thax be )Id not told Ms. Freund or Principd Juhmau what his 

I .  

.. .. 

I 

L : 

speci,fic belief! *were. (Td.). During the meeting. Ms. Freud askcd Plaintiff whether he 

mentioned Gad or rhe Bible in class, OE whether his saudcm knew lie was a Christian, 

Howcver, Plaintiff hirnsdfagracd that Ms. Reirnd was merely checking to enswe h i i t  

Plaintiff wa. not discussing religion in 01~s. (Id. at 140). Plah.tifTsllid in his deposition, 

“She was getting at if I... wied to convert my class into my vi3y ofthinking or,’’ (Id.). 

h o t h e r  meeting was held on April 7, t998, that included Plaintiff, Ms. Prewd, 

Pnucipal Johnson, Mr, Wubm arid the rest of the high sclmol’s science department. At 

this meeting, Principal Joluison asked PlsintiR to witc B position paper on bow he 

proposed to teach evolution in his biology class. PlaintiCfconlpleted this position paper 

on April 15,199S. 

. .  
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In  tbe paper, Plaintiff refers to the difficuliies of documenting tb,e “high points of 

the crearioidevolution 

1) that the process of evolution was irnpossiblc and has no evidence to show th3t it 

happened; and 2) that rh,e complexity of life tesrifieg against evolution. Plaintiff 

elaborated upon those two themes. Plainriff stared rhnt, Nhile natural selecrion is 

supporled by evidence and thar he would teach it witliaur ccservation, he did not rcpard 

n a m d  selection u a basis for “msczoevoIution” [defined by Plaintiff as the process 

Plajntiff rdiscd iwo chdleages to evolution: 

causing life to arise from a non-living ancient pond co develop inm the creatures that exist 

today]. Plaintiff stated that his goals were to 

1) teach real aid practicd knowIedge thar studcats could w e  in their role as educated 

citizens; and 2) to kindle in sntdcnts an qprcciation for the complexities and subtlories o f  

the varioiis fonns of W e  and their systems. PlaihtE a ~ m o r l  t b t ,  if the depniment 

wishtrd, he would, teach evolution, but would accompany his tcacbing w i ~  an “howst 

look7 at the difficulties and inconsistencies of evolution without turnin,& the class into a 

religious one. Finally, Plaintiff stated that propcr religious treatment of the 

mationlevohtion debale should bc left with a student’s f d l y  and place o f ~ o r s h i p .  

On April 25,1998, Ms. Freund, Principal Johnson, Superinrtndmt Dison and Ron 

Spies met wirh Attorney Ann Goering of the Ratwick Law Firm. The participants at the 

meelha, decided that Plaintiff should be reassigned from teac l~ ig  biology 10 reaching 

mwrd scicricc to ninth graders. Plaintiff was informed of flus decision on the f0114wing 

day, 

Ms. Freud  mote ;I memurmdw about this decision to die members ol‘rhc . 

sclmol board, In the memo, Ms. Freupd rnenlioned that Mr. Hubert had contacted her 



0 -  

biology curriculum agreed upon by the science department and bclieved that he was 

reluctanr to ccach evolution as preseated in tho testbook. Ms. Freund related that Plaintiff 

asserted at the April 15\ meeting that hc did not reprd evdution to hc a viable scicntific 

..;IJ - 

concept because lie believed it could not be provtu, Ms.Freuid fur.lher related that, at 

the April 7" meeting, members ofthc scicnct department ofirmed the impo~~ance of 

tencking evolution. Finally, Ms,. k u i i d  staied that the psuticipancs FIT the April ZS* 

I 'I , 
I 

I 'I 

meeting hnd determined that: 

1) rlie District is responsible far ~nsuring rhat the district's prescribed curriculun 
is taught; 

2) evolution is Q central, unifying concept of  the Dismct's prescribed biology 
curficulum; 

:) the Uistrict has tlie manageria1 riglv tc1 assign teachers to teaching positions 
according to licensure; 

4) positions o!$m than biology, for which he [Plaintifll is qualified, axe available 
~ ~ t h i n  the district. 

(Freund memo. of April 29, 1498). Ms. Freund did not mention any religious concerns in 

this memo or crcn any concerns that Plainriff k d  some sort of 'Lcuiiflil=t'c between his 

beliefs arid evolution. 

Plaintiff: x p s s  that Principd Johnson did not makc the decision to reassign 

Plaintiff until after reading the posidon paper. In his deposition, PhGipal Johnsoil 

admitted that he muds h e  dccisioll after the position paper and thar he had previously had 

an open mind on the question of whether Plainriff would cnntinue on as a biology leacher 

in llie I99$- 1999 academic year. ptiiicipsl Johnson stated hiil he and the ofliers at the 

April 7d' meeting were colicenled about the estenr to which Plainti~Rwould teach about 
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the possible holes in thc theory of evolution, at the ex,pcnse o f  “diluting the concept 

itself.’‘ ( lohson depo,, p, 3:). Principal Jahnso~ wetted coiiccni Ihi~ “a 

... L D . ,  . 
c o ~ e r ~ ~ ~ i ~ c ” l ” b a ~ i c  CQncept” of biology would bc diluted and h a t  students would ‘’lose 

i r.he gist” of the theory. (Id. at 34). Principal Johnson stated dint hc was concerned 4 t h  

how Plaintiff would ba1,ancc teaching evolution with his “hobby” 01 invcstigatiag die 

weaknesses of evolution. (Id, at 36) Far that reason, Principal Johnson requested that 

Plaintiff do the positian papper. 

I Piainl‘iffappeded his reassiylmient LO Superintendent nixon, and the ‘AVO mec on 

May 5 ,  1998. Superintendent Dixori afirrued Priiicipd Jolu~son’s decision and vmtc 

Plaintiff ;i letter, datcd May 11, 1998, explaining his decision to affirm. In the letter, 

. I .  . 
’ 0,; 

Superintendent Dison admittsd, as he olso did in his deposition, that Plaintiff had avowed 

that he could reach thc curriculum. Superinlcndeut D k o u  rl~ta rcEciTed to Plaintiff 

.. . 
. I  . 

contiiiuing “to just iQ why i t  is  appropriate not to follow the curriculrlm by pointing out 

the ‘discrepancies’ that you believe to exis,’’ According to Supwintendent Dixon, 

PlaintifFs explmcitions compel,l.ed hiin to belicve that BlalnliLI’ JiUmd fuduiiei~tally 

wirh thc ‘‘comuody held pliiiciplcs of the curriculum as outlined.” Superintendent 

Dixon continued that Plainriff had inade it clear thar; he could not teach the cUrriculUm 

and that Plaintiff proposed to use the curric~flwn as 4. hasis for discussing his 

disagreement with the curri~ulm ad why the cUrl.icuhlm was incorrect. Supcrintendent 

Dixon conchdgd by stating that Plaintiff‘s ctpproach could not bc dcscribed as leaching 

the approved cuniculm. Superhtendciit Dbon made no refeTence to religion or a 

conflict OF beliefs in *he lenzr. 
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En his memorandwm in apposition to summary judgmcnt, PLshtifYasserls Lhat 

Superintendent Dixon discussed a ''cozlflict" with Plaintiff that wauld prevent him From 

teaching biology and flat Supcrjntcndcht Dixon concluded that Plaintiffs ds1-1 to present 

criticisms of evolution was connected to Plaintiff's religious beliefs. h his dcpositian, 

Superintendent Dixon admitted that, during lhrir M.ny 5*".lcatiq, be was v i n g  to 

deteniiiiie ifPlaintiffhad a conflict with thc curriculum. (Dixon depo., p. 29). In 

response to the question afwliether it occwrcd to him that PlaiiitiFs views were related 

i '  .<J, * . 

I... 
.I . 

..I.' 
I . .  

, .  

. .. 

to his religious belief$, Superintendent Dixori stated, "Tt could very wall be, bul lhal's trot 

rriy issuc." (Id, D 33). Superiiitendeiir Dixon snted that Plaintiff was always t h e  person 

who broughr 'up his religious nature. Superintendent Uison disputed that Plaintiff said 

that he [PlaintiffJ w3s a religious person mcl bad tr~ub1,c with evolution because of that. 

(Id.). Rather, Supcriarcndent Dixoii rcmctnl~wod Plaintiff saying rhat he had done a lot 

of study "under chis topic" and that he wanted to "bring those things 3' m d  use lbem in 

class as part of the discussion of evolution. (Id,), 

Plaintiff ascried in his depasikiun lhal M .  Cove& a school board mernbct, Told 

Plainriff that Ms, Freund had visitcd Mt. Coven and discussed PldntifE's reassignment. 

h4s. Freund ostensibly told Mr. Covert that Plaintiff was being reassigned because he had 

internal conflict about rcaching religion because ofhis beliefs in God. (Levakc depo., 

p. 162). Plaintiff wqj not present a1 tlis meeting between Ms, Frcund and Mr. Coverf to 

hear what exactly was said. In the parts of M. Cov~rt's deposition that have been 

submitted to the Com, Mr. Covert did not say that Ms. Freud told h i rn th t  Plaintiff'$ 

diGculhs wirh the cqricu1u.m steiimed €ram rcjigjaus beliefs, For her part, Ms, Freund 

denied telling Mr. Coven that Plainliffhad a conflict bebveen teaching ewlutiaa md his 

9 
































