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STATE OF MINNESOTA » DISTRICT COURT

COUNTY OF RICE TIIRD JUDICIAL DISTRICT

Radney LaVake,

Plaintif, i
ORDER GRANTING DEFENDANTS'

vs, MOTION for SUMMARY
JUDGMENT and MEMORANDUM

Incdependent School District #656;
Keith Dixon, Superintendent;

Dave Johnson, Principal; and

Cheryl Freund, Curricwlum Director,

Defendants. Court File No. CX-99-793

The motion of Defendants for Summary Judgment came on for hearing before the
Hornorable Bernard E. Borene, Judge of Disict Court, an May 8, 2000, at the Rice
Couaty Courthouse in Faribaylt, Minnesota. Plaintiff Rodney LeVake appeared in
person and through counsel, Wayne B, Holstad, Esq., St. Paul, Minnesota, end Francis [.
Manion, Esq., New Hope, Kentucky. Defendants appeared through their counsel, Exich
L. Koch, Lsq., Minneapolis, Minnesota. The Court ok the matter under advisement at
the conclusion of the hearing. Now, based upon the pleadings, affidavits, partial
depositions, arguments of counsel and written submissions of counsel, the Court

DOES HEREBY ORDER:

1. Defendants’ Motion for Summary Judgment is GRANTED.

2. All claims against Defendants are DISMISSED WITH PREJUDICE on the
merits.

3. Defendanrs are awarded their ¢costs and disbursements to be taxed herein,
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4. Tudgment of dismissal herein is STAYED ugtil July 20, 2000.
5. The fallowing MEMORANDUM is incorporated herein by reference.

oo
-

Dated: June 22, 2000 | BY THE COURT

ernard E. Borene
~Judge of District Court
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MEMORANDUM

FACTS

Plaintiff Rodney LeVake is a citizen of the United States and of the State of
Minnesota. Prior to the 1997-98 academic year, Plalntiff was employed by Defendant
Independent School District #656 (“Distriet™) as a natural sciences reacher at the
Faribault High School. During the 1997-98 acadernic year, Plaintiff was assigned to
teach biclogy at the high school. Toward the end of that academic year, he was
reassigned to teach ninth grade science at the higﬁ s;chool. The District is a schoo] district
organized pursuant 1o Minn. Stat. §123B.02 with general charge of the business of the
distict including Faribault High School. Defendant Keith Dixon (*Superimendent
Dixon”) was at all relevant times the Superintendent of Schools for the District,
Dcfendant Dave Johnson (“Principal Johnson') was at all relevant times the Principal of
Faribault High School. Defendant Cheryl Freund was at all relevant times Executive
Director of Curriculur and Instruction for the District.

PlaintifT graduated from St. John's University in Collegeville, Minnesota, where
he majored in natural science and social science. In 1984, Plaintiff received a Master’s
Degree in Biology from Mankato State University. There is no dispute that Plaintiff is
qualified to teach high school biology. There is also no dispute that the contract between
the District and its teachers gives the District 3 managerial right to assign a teacher to any
teaching pasition for which that teacher has licensure.

A position teaching biology became available for the 1997-1998 acadernic year at
the high school upon the retirement of one of the school's biology teachers. Plaintiff was

offered that position. Before accepting the position, Plaintff discussed it with Ken
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Hubert and Dave Wieber, fellow teachers and the co-chairmen of the high school’s
science department, as well as with Principal Johnson, Plaintill stated in his deposition
that he knew, at the time of discussing the position, that evolution was part of the course,
and he expressed no reservations about teaching evolution. (LeVake depo., p. 101).
Plaintiff knew that the course textbook was Biology, Vistalizing Life, and he “more than
likely” knew that the texibook did not contain what he considered to be the eriticisms of
evolution. (Id.). Chapters nine, ten and eleven of the text deal with evalution, Plaintiff
admitted knowing thar, although chapters ten and eleven of the texthonk were optional,
chapter nine, which concerned natural selection, was required. (Id. at 107).

Plaintiff was appointed to the biology teaching position for the 1997-98 academic
year. According to Plaintit’s awn deposition, during that year, he covered chapiers one
through eight “very rigorously”, spent one day on chapier nine, skipped chapter§ ten and
eleven, and then taught “compressed” versions of the textbook'’s temaining chapters. (Id.
at 108). The only thing in chapter nine that Plaintiff remembered covering was a
worksheet on the peppered moth. Plainiiff prepared no teaching outline for chapier nine.
(Td. at 40), Plaintiff usually prepared outlines for the next two to three weeks in the
course when he was finishing up the end of a chapter in the textboak. (I1d. at 38).

Al some point in the second semester of the academic year, Ken Hubert noticed
that, while he and Mr. Koehler had covered chaptler nine, Plaintiff appeared 10 have
skipped that chapter, Mr. Ilubert was concerned by this because he believed evolution
was part of the state graduation standards, and, in his opinion, a failure to teach it
amounted o a problem with the curriculum. Sometime in February or March of 1998,

Mr. Hubert approached Plaintiff and asked him how he was going to handle the topic of

MO, 3339 F.5s25
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evolution. In his own deposition, Plaintiff stated that he “in essence.,.said to him T can’t
teach evolution. That's whar I said to him.” (Id. at 64). Mr. Hubert expressed his
coneern to Prineipal Johnson that Plaintiff was not teaching evolution. Principal Johnson
informed Ms. Freund of Mr. Hubert’s coucerns.

A meeting was held on April 1, 1998, and was artended by Plaiiitiff,. Mr. Hubert,
Principal Johnson and Ms. Freund. The pupose of this meeting was to discuss how
Plaintiff was handling the topic of evolution in hig biology class. Plaintiff stated in his
deposition that felt that the others at the meeting ESSUI.'ned he had an internal conflict
regarding evolution. Mowever, he could nol remember ever having told them his specific
beliefs, although he had given Mr, ITubert a pamphlet about alternative explanations for
things existing in nature, and thereby assumed that Mr. Hubert knew he was a creationist.
(Id. at 139). Plaintiff stated that be had not told Ms. Freund or Principal Johnson what his
specific beliels were. (Id.). During tlie meeting, Ms. Freund asked Plaintiff whether he
mentioned God or the Bible in class, or whether his students knew he was a Christian,
However, Plaintiff himself agreed that Ms, Freund was merely checking to ensure thal
Plaintiff was not discussing religion in class. (Id. at 140). Plaintiff said in his deposition,
“She was gefting at if I...tried to convert my class into my way of thinking or.” (Id.).

Another meeting was held on April 7, (998, that included Plaimiff, Ms. Freund,
Principal Johnson, Mr, Hubert and the rest of the high school’s science department. At
this meeling, Principal Johnson asked PlaintifT to write a position paper on how he
proposed to teach evplution in his biology class. Plaintiff completed this position paper

oz April 15, 1998.
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In the paper, Plaintiff refers to the difficuliies of documenting the “high points of
the creation/evolution debate.” Plaintiff raised twu challenpes to evolution:
1) that the process of evolution was impossible and has no evidence to show that it
happened; and 2) that the complexity of life testifies against evolution. Plaintiff
elaborated upon those two themes. Plaintiff stated that, while natural selecton {s
supported by evidence and that he would teach it without reservation, he did not repard
nanral selection as a basis for “macroevolution” [defined by Plaimift as the process
causing life to arise from a non-living ancient pond to develop into the creatures that exist
today]. Plaintiff stated that his goals were o
1) teach real and practical knowledge that students conld use in their role as educated
citizens; and 2) to kindle in students an appreciation for the complexities and subtleties of
the various forms of life and their systems. Plaintiff averred that, if the department
wished, he would teach evolution, but would accompany his teaching with an “honest
look™ at the difficulties and inconsistencies of evolution without turning the class into a
religious one. Finally, Plainuff stated that proper religious treatment of the
creation/evolution debute should be left with a student's family and place of worship.

On April 28, 1998, Ms. Freund, Principal Johnson, Superinténdent Dixon and Ron
Spies met with Attarney Ann Goering of the Ratwick Law Firm. The participants at the
meeting decided thar Plaintiff should be reassigned from teaching biolagy 10 teaching
nawral science to ninth graders. Plaintilf was informed of this decision on the following
day.

Ms. Freund wrote 2 memorandusm about this decision 1o the members of the

school board. In the memo, Ms. Freund mentioned that Mr. Hubert had cortacted her
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and stated that the science department suspected that Plaintif{ was not following the
biology curriculum agreed upon by the science department and believed that he was
reluctanr to teach evolution as presented in the textbook. Ms. Freund related that Plaintiff
asserted at the April 1" meeting that he did not regard evolution to be a viable scientific
concept hecause he believed it could not be proven, Ms. Freund further related that, at
the April 7" meeting, merubers of the scicnce department affirmed the importance of
teaching evolution. Finally, Ms. Freund stated that the participants at the Apri] 28
meeting had deterrnined that; B

}) the ]]District is responsible for easuring that the district’s prescribed curmiculum

1s taught;

2) evolution is & central, unifying concept of the District’s prescribed bivlogy
curriculumny;

5) the District has the managerial right Lo assign teachers to teaching positions
according to licensure;

4) positions other than biclogy, for which he [Plaintiff] is qualified, are available
within the district. '

(Freund memo. of April 29, 1998). Ms. Freund did not mention any religious concerns ir}
this memo or ¢ven any concerns that Plaintiff hud some sort of “conflict” between his
beliefs and evolution.

Plaintiff argugs that Principal Jolnson did not make the decision to reassign
Plaintiff unti) after reading the position paper. In his deposition, Principsl Johason
admitted that he made the decisjon after the position paper and that he had previously had
an open mind on the question of whether Plaintift would continue on as a biology 1eacher
in the 1998-1999 academic year. Principal Johnson stated (hat he and the others at the

April 7* mecting were concemed about the extent to which Plaintiff would teach about
P g
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the possible holes in the theory of evolution, at the expense of “diluting the concept
itself.” (Johnson depo., p. 33). Principal Johnsan asserted concem that “a
cornerstone”/’basic cancept” of biology would be diluted and that students would “lose
the gist” of the theory. (Id. at 34). Principal Johnson stated that he was concerned with
how Plaintiff would balance teaching evolution with his “hobby™ of investigating the
weakuesses of evolution. (Id. at 36). For that reason, Principal Johnson requested that
Plaintiff do the positian paper.

. Plaintiff appealed his reassignment to Supcrintendent Dixon, and the two met on
May 5. 1998. Superintendent Dixon affictned Prineipal Johnson’s decision and wrote
Plaintiff a letter, dated May 14, 1998, explaining his decision to affirm. In the letter,
Superintendent Dixon admitted, as he also did in his deposition, that Plaintiff had avowed
that he could teach the curriculum. Superintendent Dixon then referred to Plaintiff
continuing “to justify why it is appropriate not 1o follow the curicwlum by pointing out
the *discrepancies’ that you believe to exist.” According to Supérintendent Dixon,
Plaintiff's explanations compe]led him to belicve that Plaintill differed fundamentally
with the “commonly beld principles of the curriculum as outlined.” Superintendent
Dixon continued that Plainiiff had made it clear tha be could pot teach the curriculum
and that Plaintiff proposed to use the cumriculum as a hasis for discussing bis
disagreement with the curriculum aad why the curriculum was jncorrect. Superintendent
Dixon concluded by stating that Plaintiff's approach could not be described as leaching
the approved curriculum. Superintendent Dixon made no reference to religion or 4

conflict of beliefs in the lewer.
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In his memorandum in opposition to summary judgment, Plaintiff asserts that
Superimendent Dixon discussed a “conflict” with Plaintiff that would prevent him from
teaching biology and that Superintendent Dixon concluded that Plaintiff’s wish to present
criticisols of evolution was connected to Plaintiff's religious beliefs. In his deposition,
Superintendent Dixon admitted that, during their May 5** meeting, he was wying to
determine if Plaintiff had a conflict with the cumriculum. (Dixon depo., p. 29). In
response to the question of whether it occurred 1o him that PlaintiPs views were related
to his religious beliefs, Superintendent Dixon stated, “Tt could very well be, but tha's not
my issue.” (Id. at 33). Superintendent Dixon stated that Plaintiff was always the person
who brought up his religious nature. Superintendent Dixon disputed that Plaintiff said
that he [Plaintiff] was a religious person and had trouble with evolution because of that.
(Id.). Rather, Superintendent Dixon remembered Plaintiff saying that he had done a lot
of study “under this topic” and that he wanted to “bring those things in” and use them in
class as part of the discussion of evolution. (Id.).

Plaintiff asserted in his deposition that Ms. Covert, a school board member, told
Plaintiff that Ms. Freund had visited Mr. Covert and discussed Plaintiff’s reassignment.
Ms. Freund ostensibly told Mr. Covert that Flaintiff was being reassigned because he had
an internal conflict about teaching religion becanse of his beliefs in Gud. (LeVake depo.,
p. 162), Plaiatiff was not present at this meeting between Ms, Freund and Mr. Covert (o
hear what exactly was said. In the parts of Mr. Covert’s deposition that have been
submitted to the Court, Mr. Covert did not say that Ms. Freund told hirm that Plainuffs
difficultics with the cwriculum stemmed.from religious belicfs, For her part, Ms, Freund

denied telling Mr. Covert that Plaintiff had a conflict between teaching evolution and his
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