UNITED STATES DISTRICT COURT
FOR THE WESTERN DISTRICT OF TEXAS
(AUSTIN DIVISION)

CHRISTINA CASTILLO COMER,
Plaintiff,
V.
ROBERT SCOTT, Commissionet, ¢f 4., CA No. 1:08CV00511-LY

Defendants.
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PLAINTIFPFS RESPONSE TO
DEFENDANT’S ADVISORY TO THE COURT OF NEW AUTHORITY

Pleasant Grove City, Utab v. Summum, S. Ct. , 2009 W1 454299 (2009) is itrelevant to

this case. Pleasant Grove City concerns the application of the “government speech” docttine to a
municipality’s decision not to allow a permanent monument in a public park. This case is not and
never has been about “government speech;” that phrase does not appear in any of Defendant’s
briefs (ot in any of Comer’s) and was not mentioned at the December 17, 2008 motions hearing.
Comer v. Scott is not about speech at all.' Tt is about the Establishment Clause, which was “neither
raised nor briefed” in Plkasant Grove City. Id. at * 18. As a tesult, Plasant Grove City does not contain
an Establishment Clause analysis. But Justice Alito, in his opinion for the Court, notes that
“government speech must comport with the Establishment Clause.” I, at * 9.° Similatly, Justice
Soutet, in a concutrence, observed that should the government engage in speech of a “religious

chatactet, the specter of violating the Establishment Clause will behoove it to avoid the appearance

1 See September 18, 2008 memorandum in support of Comer’s motion for summary judgment at 22-23.

2 After citing this quote from the majotity opinion, Defendant then cites, without explanation, Justice Alito’s
next sentence: “The involvement of public officials in advocacy may be limited by law, regulation or practice.” That
passing reference to the limits on restricting advocacy by public officials pertains only to government speech, and not to
the Establishment Clause. To the contrary, these two sentences together support the premise of Comer’s case: that the
government must act constitutionally in constraining its employees.



of a flat-out establishment of religion....” Id. at * 18. Thus, even if this case involved government
speech, that speech would be subject to the Establishment Clause.
In sum, nothing about Pleasant Grove City suppotts the fiting of a state employee for allegedly

violating a policy that itself violates the Establishment Clause.
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