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IN THE UNITED STATES DISTRICT COURT
FOR THE MIDDLE DISTRICT OF PENNSYLVANIA

TAMMY KITZMILLER; et al. )
)
)
Plaintiffs, ) Civil Action No. 04-CV-2688
) (M.D. Pa.)
)
V. ) Hon. John E. Jones 111
)
)
DOVER AREA SCHOOL ) Defendants’
DISTRICT; et al., ) Pretrial Memorandum
)
)
Defendants. )
)
)
)
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DEFENDANTS’ PRETRIAL MEMORANDUM

The parties held a preliminary pretrial conference as required by this Court’s
local rule on August 12, 2005.
A.  Statement Of Jurisdiction.

Defendants concur in the Plaintiffs’ statement concerning jurisdiction and
venue.
B. Summary Statement Of Facts And Contentions As To Liability.

DASD respectfully submits that-when all is said and done—this honorable
Court will find that the Plaintiffs have failed to prove that the predominate
purpose or primary effect of the curriculum change adopted by the board of Dover
Area School District (“DASD”) on October 18, 2004 is to advance religion. Quite
the contrary, this Court will find that DASD’s curriculum change represents a
legitimate exercise of DASD’s lawful authority to determine curriculum that has
the primary purpose and primary effect of advancing science education. This
Court will so find because the facts of the matter do not support the Plaintiffs’
notion that a cabal of religious zealots changed the biology curriculum to achieve
a religious purpose—at least if one credits the commonsense axiom that actions
speak louder than words.

First of all, the actions and votes of the board members responsible for the
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approval of biology texts and the curriculum change belie the Plaintiffs’ claim.
Neither Sheila Harkins nor Jane Clever fit the bill as religiously motivated co-
conspirators. As the Plaintiffs have learned, Harkins has no objection to

evolutionary theory (“ET”) based upon her religious beliefs. She was for “making

students aware” of other theories, including but not limited to Intelligent Design
Theory (“IDT”), because she believed this would encourage critical thinking; she
was against “teaching” IDT because she deferred to the science teachers, who
were against it.'

Jane Clever’s views are similar. She was for the curriculum change because
she believes ET is a scientific theory (not a fact), and it was a good idea to make
students aware of other scientific theories (including but not limited to IDT). She
did not believe IDT should be taught because the teachers objected. She believes
that Creationism should never be taught.

Heather Geesey cannot be cast as a religious co-conspirator either. She
went to Christian schools as a child and was taught Creationism but she knew IDT
was not Creationism, which is based on the Bible, and thought it was good

education to make students aware other scientific theories including but not

'Defendants’ maintain that the religious beliefs of individual board members have no proper place in this
proceeding, but address the issue here to rebut the improper innuendo Plaintiffs have sought to create in this case.
Defendants will file a motion in limine to exclude this improper evidence.
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limited to IDT. She voted to delay the text purchase because she thought the
Board could reach consensus on the text issue. But she took it for granted, quite
rightly, that DASD would purchase the basal biology text recommended by the
science faculty. After all, the vote in August was to link approval of that basal
text (Biology by Miller & Levine), with approval of a supplemental text (Of
Pandas); 1t was not a vote to approve Of Pandas as the basal text (this was never
an issue). And the whole purpose of her letter to the editor was to make it clear
that DASD cooperated with families in the district by leaving religious or
philosophical issues to the family.’

Alan Bonsell, a board member since December of 2001 , has never called for
any change relating to the biology text, curriculum, or instruction. He believes he
may have asked whether Creationism was addressed in biology classes upon
coming to the board, and he did meet with the scienée faculty in the Fall of 2003
to learn how they approached ET. At that meeting he learned that faculty taught
ET and mentioned Creationism; he also learned that faculty did not teach
Creationism because they believed it would be illegal; and that was the end of the

matter. When Bill Buckingham tried to hold up the purchase of the biology text

“Defendants maintain that statements by individual board members are not admissible evidence but make
this point simply to address the Plaintiffs” effort to use these statements to advance their claim. Defendants will file a
motion in limine to exclude this evidence.
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recommended by the science teachers in August, 2004, Bonsell voted against
Buckingham’s motion because he believed students should have the text
recommended by the science faculty regardless of whether Of Pandas was
approved. And on the night the Board approved the curriculum change at issue
here, Bonsell moved to add the “note” which ensured that IDT was not taught in

biology classes at DASD. Bonsell's motion was seconded by Jeff Brown, who

opposed the curriculum change and also did not want IDT taught in the classroom;

and it was approved unanimously by the Board, including those members opposed

to the curriculum change, because it was understood to have that effect.

Even Bill Buckingham cannot bear the weight needed for the Plaintiffs to
prove their case. Based upon his personal reading, he believed the biology text
made claims for ET far in advance of what had been demonstrated by science. He
wanted students to be awére of IDT, a scientific theory he believed to be supported
by numerous scientist. And he wanted approval of the basal text recommended by

teachers (Biology) to be linked to approval of the supplemental text (Of Pandas)

because he thought that this would make for good science education. Consistent
with this belief, Buckingham wanted the supplemental text used in the classroom,
and he wanted the two theories taught side-by-side, to spur debate and critical

thinking. But he relinquished those goals in light of teacher objections, settling
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