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"IN THE UNITED STATES DISTRICT COURT
FOR THE MIDDLE DISTRICT OF PENNSYLVANIA

“TAMMY KITZMILLER; et al. )
o : )
Plaintiffs, ) Civil Action No. 04-CV-2688
' ' Y . (M.D.Pa)
)
v, ) Hon. John E. Jones Il
| 3
- DOVER AREA SCHOOL ) Defendants’ Application
DISTRICT; et.al., ' ) For Use of Deposition
o . -' ) Testimony Pursuant To
-‘ ) Fed.R.Civ.P. 32(a)(3)E).
Defendants. ) I ‘
)
)
)




Case 4:04-cv-02688-JEJ - Document '191 Filed 09/19/2005 Page 2 of 10

: Defendants, through counsel, hereoy.request permission to use the
follovtiné designated portions of the-depositions-desigﬁatec-l-éccording to this
- Court’s Prehmmary Pretnal Order pursuant to Fed R.Civ.P. 32(a)(3)(E) In
R support of the motion, Defendants show the Court the followmg
L. 'Thzs Court has dmcx_'etlon to permit the use of deposition testimony upon 2
| showing of exceptional 'circuntstences; ' See'Fed-.R..Civ.P'. 372(a)(2)(E); Ja}n'es
3. Zurich-American, 203 F.3d 250,253 .7 (3" Cir. 2000); Weiss v. Wayes,
132 FRD. 152 (M.D.' f@-. - 1990)(a11owing us’e.of‘ deposition tee-timony_). |
2. This case presents egceptional eircﬁmstances which support the use of the
| | desagnated deposmon testimony as authorlzed by Fed R.Civ. P 32(a)(2)(E)
- More speclﬁcally, the followmg c1rcumstances weigh in favonng of
'accepting the desi gnated testimony as an aid to this Court’s ﬁnding of fact.
a. This ntatter is slated for a lengthy trial tetaling approxiroately four
| weeks and involving detaﬂed testimon)t from fact and expert
witnesses. |
b .The testimony designated by Defendartts represents ewom testimony
of “ritheesee who are either fort:ner board tnembers (.i..e. Angie |
'Yingling, Carol Brown, Jeff Brown) or sc1ence faculty employed by
DASD (i.e. Bertha Spahr, Jennifer M111er and Rob Linker). See Ex

i1 (Destgnatioos from de‘posztlonr of Angie Yingling); Ex. 2
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: (Des-ignations from depositioh of Carol Brown)‘; Ex.3 (Désignations
from the deposition of Jeffrey Brown); Ex4 (Designations from the
deposition of Jennifer Miller); Ex. 5 (Designations from the
deposition of Bertha E. Spahr); Ex. 6 éDesignatiéns from the

| Adeposiﬁon of Robert Linker). -

c'._ These witnesses are adverse to the Defgndants. The former Board
| members provide' fe;st_imony featured m the Plaintiffs’ Complaint. See
Complainf at ‘ﬂ'ﬂ 36 & 39. -fhé teééhefs are advers'e to the Defendants,
providing_ testimony in suppoft of allegations of the Compléint
| régarding the prdcédurés employed to formulate and implemént the
cuﬁculum change. See Complaint at Y 28, 34 & 40.

3. CounSel resPéctquy sﬁbmjts that the use of designated festimony will serve
interest of justice with due regard fof the impdrtanée of presenting the
festimony of witnesses orally and in open Court. -

; a.  Thisis a bench trial such that the Judge is the finder of fact.
b. _Tﬁe luﬁdersighed believes that the designated testimony of thesencn—
- ‘p'arty‘ Wimeéseé will be of mé_’;efial éséiétahce to the Court as it seeks

to issue a ruling on the merits of this dispilte. More specifically, the

‘The volume of highlighted material and difficulty of scanning such material is such that
hard copies will be filed with the Court via overnight mail and have been served upon opposing
- -counsel. - ‘ ' ‘ ' '
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cited testimony provides evidence relevant to the following: .(1) the
political nature of rﬁany criticisms that were leveled at board
members as thejf work-ed on the teﬁt selection and curriculﬁm change;
(2) the -Way'in which .board.members looked at other 1ssues which
. produced contfovcrsy aldng féligious lines (such as the litigation to
strike down the Pledge of Al.l_e_giénce) and testimoriy demonstréting
‘that board members did not have a far-reaching religious agenda; (3)
.the way in which fhese bdard memiaers looked ét- IDT as either é
religioué; or Scienﬁﬁc assertion and argued with each other
accordingly; (4) the way in which board members took positions on
the curriculﬁrn change based in lafge part on iaractical judgments :
conéerrﬁng whether the final result of the process wés worth the risk
of threatened litigation; (5) the way in Which‘ tea;:her. ériticivsms
B shaped the final outcome of the process Which produced the
curricutum change and resulting staternent read to stﬁdents placed at
issue in this litigation§ (6) the allegations of the Complaint nc;ted |
| - éarlie‘r,— | | |
c. As noted, the Plaintiffs have subpoenaed four of the witnesses for

whom testimbny has been designated by thel Defendants, Jeff Brown,

Carol Brown, Jennifer Miller, and Bertha Spahr. However, Plaint_iffs
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-may not call these witnesses aﬁd, in addition, crdss examination of |
these witnesses will be limited as provided for by FRE 611. The
Plaintiffs have not subpoenaed the other two witnesses for whom the

A Defendants have desién_ated testimoﬂy (Angie Yingling‘and Robert '
Linker). |

d.  Asaresult, Defendanté may be requifed to call these witnesses in
order to provide evidence on these; points, have the witnesses
declared adverse witnesses, and engage in é time-éonsﬁﬁling' process
of questioning the wimess to elicit the designated testiﬁony. Where
the witnessés testiméhy varies, the witness will be impeached by the
ﬁﬁor (now designated) .testimony? and the prior (designated)
testimony will be intredvce into evideﬁce as permitted by the Federal
Rules of Evidence and Rule 32. The net result will Be to reproduce
the depositioﬁ testimoﬁy which the Defendants have ‘.designated
pursuant to this Court’s Preliminary Pretrial Order.

Counsel respectfully submits that this will be a time-consuming process that

1s tinneceésary under the ciréumstancés éﬁd will not serve thé interest‘of
justice or the larger interest in the just, speedy, and inexpensive
detéfmination of every actioﬁ. See Fed.R.Civ.P. 32(#)»(2)(E); see also

Fed.R.Civ.P. 1 (Rules of Civil Procedure should be “construed and |
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administered to secure the just, speedy,. and ineipensive determinatidri_ of
every action.”).

5. Plaintiffs will not be prejudiced by the designation. Plaintiffs received :
notice of this designation on S_eptembér 12, 2005 as required by this Court’s
pretrial order. Plaintiffs were present at all depoSitibns. Plaintiffs have
subpoenaed those witnesses they wish to provide evidence fé,vorable t.o. their .

- case including four of the siﬁ witnesses for whom Defendaﬁts have
designated testimony, Jeff Brown, Carol Brown, Bertha Spahr, .arid Jennifer
Miller. Plaintiffs have not sought to secure \c.ieSignatibn of testimony |
pursuant to Rule 32, They are free td subpoena witnesses if théy believe
necessa;fy in light of this designafion.

Respectfully submitted,

September 19, 2003

Pafrigk T. Gillen (P47456)*
chard Thompson (P21410)*
Robert J. Muise (P62849)*
THOMAS MORE
LAW CENTER
24 Frank Lloyd Wright Drive
- POBox 393
" Ann Arbor, Michigan 48106
- (734) 827-2001
Attorneys for Defendants
*admitted pro hac vice
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By:
Ron Turo
Turo Law Offices
29 South Pitt Street
Carlisle, PA 177013




Case 4:04-cv-02688-JEJ Document 191  Filed 09/19/2005 Page 8 of 10

THE UNITED STATES DISTRICT COURT ‘
FOR THE MIDDLE DISTRICT OF PENNSYLVANIA

TAMMY KITZMILLER, et al.,

Plaintiffs, Case No. 04-CV-2688

(Hon. Judge Jones) -

DOVER AREA SCHOOL DISTRICT and
DOVER AREA SCHOOL DISTRICT .
BOARD OF DIRECTORS,

Defendants.
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CERTIFICATE OF SERVICE
I hereby certify that on September 19, 2005, a copy of the Defendants
Application For Use of Deposition Testimony was served on the following

- counsel via overnight mailing to Mr. Rothschild:

Eric Rothschild . Thomas B. Schmidt, III
Stephen G. Harvey | Pepper Hamilton LLP
. Pepper Hamilton LLP 200 One Keystone Plaza
3000 Two Logan Square North Front and Market Streets
18" & Arch Streets - P.O.Box 1181
Philadelphia, PA 19103 Harrisburg, PA 17108
Witold J. Walczak Ron Turo
ACLU of Pennsylvania Turo Law Offices
313 Atwood Street 29 South Pitt Street

* Pittsburgh, PA 15213 | Carlisle, PA 17013

* Richard B. Katskee
Ayesha Khan
Alex J. Luchenitser
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'Americans United for Separation
of Church and State |

518 C Street, NE

- Washington, DC 20002

By M Pk T
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| EXHIBITS TO
DEFENDANTS® APPLICATION FOR
USE OF DEPOSITION TESTIMONY
PURSUANT TO |
Fed. R. Civ. P. 32(2)(3)(E)

| Exhibit # |
Deposition of Angie Yingling .......c..cceeveevevvininneriirisiconnne. et 1
_ Depositibn Of Carol BTOWIL ...ccuiivieriirieniniectieece et er e essaete st sa s senenens 2
Deposition of Jeffrey Allen Brown ........c.oeevevvenircenrevecsesinnen e 3
Deposition of Jennifer Miller ........coccveeivireennene e .......................... _4 
 Deposition of Bertha Spahr .............. et e 5

Deposition of Robert LinKer........eruvreeereeeennesererenenn. et eteren et ea s 6



