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STl PULATI ON
It is hereby stipulated by and between
counsel for the respective parties that
readi ng, signing, sealing, certification and
filing are hereby waived; and all objections
except as to the formof the question are

reserved to the tinme of trial.

M CHAEL BAKSA, called as a w tness, having
been duly sworn, testified as foll ows:
EXAM NATI ON

ROTHSCHI LD
Good afternoon, M. Baksa.
Good afternoon.

M. Baksa, as you know, my name is Eric

Rot hschild. | represent the plaintiffs in the
| awsuit captioned Kitzmller, et al. versus
Dover Area School District, et al., and | have
taken your deposition once before in this
[itigation.
Yes.

| gave you instructions about, you know, about
t he deposition process. Do you feel |ike you
need those instructions again today?

No.
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This deposition will be thankfully nuch shorter
than your prior one, but if you need to take a
break at any tine, please let me know, and I'm
happy to do that. Have you read the transcri pt
of your prior deposition in this case?
Yes.
Is there anything that you said in that
deposition that you would like to change on the
record now?
No.
Your deposition-- At your deposition today I'd
like to show you sone docunents that were
produced to us earlier this week. So let ne
start by doing that.

MR, ROTHSCHI LD: If you can mark this
col l ection of docunents as Baksa 1.

(Baksa Deposition Exhibit #1 marked for
i dentification)
ROTHSCHI LD
If you could flip through that group of
docunent s whi ch has been Bates stanped by
def endants as 004001 t hrough 004025 and let ne
know i f you recogni ze those docunents.
Yes.

Are these docunments that you personally provided
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to counsel for the school district in this case?
Yes.
And when did you provide it to then?
| believe |ast Thursday or Friday.
So that woul d be Septenber 14th or 15th, in that
area?
Yes.
Can you tell me why you had not provided these
docunents to counsel earlier in this litigation?
I found them during the process of cleaning up
nmy office and going through ny files. | had
several piles and boxes around ny office. And
one of the boxes | had put the materials |
recei ved from wor kshops and conferences. And
whenever | went to a conference, | would put it
in that box.

VWhen | went through that box |ast week, |
found a stack of papers at the bottomof it.
And goi ng through those stack of papers, | found
t he docunents that | then furnished to you. So
| did not know of -- didn't know they were there
the first time around.
Is there anything that caused you to go | ook
through this file or box, you know, whereas you

had not before?
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No. | was just cleaning.
Were all of these docunments, 4001 through 4025
found in the sanme collection?
No.
So some of themwere found in this workshop
col I ection?
Yes.
And there were others that were found in another
| ocati on?
Yes.
&oi ng through the docunents, could you tell ne
whi ch ones were found in the workshop collection
and identify that by Bates stanp range?
004014.
I"msorry, just to interrupt for a second, these
are ones that were fromthe workshop or were
not ?
Yes.
Were, okay. Thank you.
004015, 004016, 004017, 004018, 004019, 004020,
004021, 004022, 004023, 004024, and 004025.
Were all found in the workshop file?
It's not a workshop file, no. There's-- 1t was
a box that contained nmaterials from conferences

and ot her workshops. And at the bottom of that
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Exam / Rot hschil d - Baksa
box was an inch or so stack of papers. These
were in between those papers.
And where were the remaining docunents?
They were in a file where | keep all of ny
conferences. Al of the conferences | attend ny
secretary prepares a conference fol der for ne,
and these were in that conference folder
And not in the box?
Correct.
In a file cabinet?
Yes.
And what caused you to | ocate these docunents
that haven't been |ocated before in this
litigation? And when | say these, I'mtalking
about now 4001 t hrough 13 which were in a file
cabi net .
Through the conversations with Pat G |Ien when
we were di scussing the other docunents, we
tal ked about the retreat, the board retreat in
March. And in discussing with himl was | ooking
for the tinme | went to Messiah at the sane tine.
And M. Gllen told nme to get those docunents
and to produce them for him
Coul d you go through now page by page and tel

me what each of these docunents are starting
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with 4001. |If there's a docunent that has a
mul ti-Bates stanp range, why don't you describe
it that way and then tell ne what the docunent
is.
004001 t hrough 004002 is a letter from Messi ah
College to Dr. Nilsen making himaware of a
wor kshop called "Creationismand the Law. "

004003 t hrough 004004 is an e-mail from
Carol Steffy from Messiah Col | ege acknow edgi ng
my registration to attend the workshop on
March 26t h.

004005 again is a confirmation from Caro
Steffy confirming nmy registration for the
conference. 004006 is a request fromny
secretary to Carol Steffy of Messiah College to
regi ster me for the conference on March 26th.

004007 is a copy of an order for the book
Evol ution's Wrkshop: God and Science in the
Gal apagos Islands that nmy secretary ordered.

004008 is a -- looks like a confirmation
fromthe organization that ny secretary ordered
the book from Christianbook.com and has the
order nunber of the purchase.

004009 looks like it's directions-- It

| ooks like this probably mght go w th anot her



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

BY MR

Exam / Rot hschil d - Baksa
e-mail. It's sinply directions for the
conference on March 26.

004010 is again the confirmation from Caro
Steffy that looks like it's part of the
directions that m ght have been sent.

004011 is an e-mail from Chri stianbook. com
to ny secretary that just has a paragraph
acknow edgi ng the order. And | guess the
purpose of it is not to spoil any surprise if
it's a surprise present for sonebody.

004012 t hrough 004013 are nmy notes that |
took on the March 26 conference. 004014 through
004023 are copies of an article.

004024 is a copy of the biology curricul um
page that addresses evolution. 004025 is a copy
of nmy notes that | had on 9/16/03 froma neeting
with the science teachers.

MR, ROTHSCHI LD: [I'mgoing to mark two
ot her documents that we just went through as
separate exhibits, and 1'd |ike to discuss them
First 004025 we'll mark that as Baksa 2.

(Baksa Deposition Exhibit #2 marked for
i dentification)

ROTHSCHI LD

You described this as a neeting you had with the
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sci ence teachers. Can you tell ne who was in
attendance at the neeting?
Brian Ream science teacher; Shane Ml er
assi stant principal at the high school
Mark Lentz, science teacher; Rob Eshbach,
sci ence teacher; and Bert Spahr, science
t eacher.
Was anybody el se in attendance, for exanple,
school board nenbers?
No.
So this was just you and the science teachers
that are listed here?
Yes.
MR ROTHSCHILD: 1'd like to now mark as
Baksa 3 004024.
(Baksa Deposition Exhibit #3 marked for
i dentification)
ROTHSCHI LD
You described this as a copy of the biol ogy
curricul um page that addresses evol ution
correct?
Yes.
There are handwitten notes on the docunent.
VWose notes are those?

Those are m ne
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And what does it say?

Ay, pl ease nmake copies of this for ny science
meeting with high school. Thanks.

Do you know what neeting that was referring to?
No.

Do you know whether it's the sane neeting as is
recorded in the notes on Baksa 2?

No.

You don't know one way or the other?

No.

When was this docunent created?

The docunent-- When | found the docunent anong
ot her papers, there was no date on the docunent.
The papers that it was with, though, one of the
papers was dated August 2003.

And what ki nd of papers were those?

Agendas, menos, articles | mght have had. It
was just various pieces of information just from
my working in the district.

In your view not related to the issues and
controversy in this litigation?

No. | did go through all the papers, and these
were the only ones that | found that would be
rel at ed.

VWho created this page that we're | ooking at,
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Baksa 37?

VWhen | first |ooked at this and now | ooki ng at
it, I do not renenber this or creating this.

But for this to be -- to exist, | would be the
only one that woul d produce sonething like this.
And when you say you were the only person who
woul d create sonmething like that, may | take
that to understand that you are the only person
who prepares these docunments of curricul um

gui des for the school ?

Correct.

O for the school district?

Ri ght .

And ny under st andi ng, other than where you found
this within your other docunents, you don't have
any recollection of what date it was created on?
That's correct.

Do you know why this docunent was created?

No.

Did you ever initiate an effort in Dover Area
School District to have-- Let ne withdraw that
for a noment. This is a curriculum page that
relates to the teaching of evolution, correct?
Yes.

And at the bottom of the page it has a unit
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content that says students will be able to
denonstrate awareness of other theories of the
origin of life including but not Iimted to
creationi sm

Correct.

Did you ever initiate on your own in an effort
to change the curriculumto include maki ng
students aware of other theories including
creationi snf

No.

Based on your experience in preparing these
curricul um gui des and knowi ng how you woul d have
acted in this process, can you reach any
concl usi ons of why you woul d have prepared a
curricul um gui de which did include the teaching
of creationisnf

Vll, | don"t-- | don't remenber creating the
docunent. But seeing the docunent here, when
found the docunent, there was a note on from ny
secretary to copy this for a neeting with the
hi gh school teachers. And there were al so
attached to this docunent 10 copies. So that
|eads nme to believe that-- | don't renenber
ever showi ng this docunent to anyone or

di scussing it with anyone. And seeing that the
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copies were still attached to ny note having
copies, | don't believe that they were ever
distributed to the science teachers or anyone

el se.

But they were obviously created.

Yes.

And | take it fromyour prior answer they were
not created at your own personal initiative,
correct?

| don't know that.

Is it possible, M. Baksa, that you were
instructed to prepare this curriculumitemby a
board nenber?

| don't renenber any board menber instructing ne
to put anything into the curriculumat this
time. The only thing | remenber prior to this
is that M. Bonsell was curriculumchair at this
tinme. We did have di scussions about the
presentation of Darwin and the textbook at that
time.

And at some point | remenber Dr. Nilsen
giving ne a page like this with a handwitten
statement here for ne to put into the
curriculum | renenber that statement having

origins of life init. | did not remenber that
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statenment having creationismin it.

Do you still have that document with the
handw i ti ng?

No. That woul d have been di scarded by ny

secretary after she would have typed it.

Did M. -- Dr. Nilsen tell you who gave himthat
docunent ?

No.

Did you ask?

No.

Did you recogni ze the handwiting on the
docunent ?

Well, Dr. Nilsen gave me a curricul um page
docunent with his handwiting on.

Did he say who had provided the content that he
had put down in handwiting?

No.

Was it your understandi ng that he was asking you
to incorporate his handwitten comments into a
curriculumpage of this sort we're | ooking at
her e?

Yes.

And the handwiting was on the very subject we
have here, origins of life?

Yes.
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Exam / Rot hschi |l d - Baksa

And did he tell you what he wanted you to do
with the curricul umgui de when he -- once it was
created?

| don't renmenber Dr. Nilsen giving nme specific
instructions what to do with the new | anguage.
The normal course would be that | would draft
| anguage and then sit down with the teachers to
present that for their review

Let's go back to Baksa 1. M. Baksa at 4014
begins this article fromthe magazi ne call ed
Cresset, GCr-e-s-s-e-t.

Yes.

Do you renenber how that came into your
possessi on?

I think M. Bonsell gave ne the article.

VWen did he give it to you?

That | don't know.

Did he say anything when he gave it to you?

| don't-- | don't renenber.

Did you ever discuss the article with hin®
That | don't remenber either.

Did you discuss it with anybody el se?

I don't think so.

Did you have an understandi ng of why he was

giving you this article?
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In ny earlier conversations with M. Bonsell he
di d express concern about the treatnent and

presentation of Darwinismin our textbooks. And

this article, when I originally got it, I kind
of skimed it, so | didn't have-- Wen | found
it, | didn't have nmuch recollection of what the
article -- what the content was.

| did reread the article, and | could
only-- | can only guess -- | don't renenber
M. Bonsell saying that -- but fromthe content
and knowi ng his concerns, the article talks
about kind of coming to grips with one's
personal belief and the teachi ngs of science.
You refer to M. Bonsell's concerns. You had an
under st andi ng of what his concerns were?
He was concerned about the -- that the
presentation of Darwin, specifically origins of
life, he had concerns with that presentation in
the current textbook
And did you understand what his concerns were?
That he thought that the theory of -- Darwin's
theory that it was overstated, that it was
presented as a fact and didn't allow any room
for students to hold other possibilities.

And you used the word earlier personal beliefs.
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Was that part of his concerns, that it collided
wi th peopl e's personal beliefs?

| used personal beliefs?

| believe you did. |If you don't feel like you
did, I--

| don't remenber that.

Was it one of M.-- Was it part of

M. Bonsell's concerns that the teaching of
evolution as it was being done in Dover would
conflict with students' personal beliefs?

MR THOWPSON: |'m going to object that
you're going | think away fromthe purpose of
this deposition, and that is to explore the
various docunents that we have and how he got
them but not into, you know, what his conjecture
i s about personal beliefs of other persons.

MR, ROTHSCHI LD: These docunents relate to
this controversy including particul ar board
menbers. They shoul d have been provided to us
earlier. 1'mnot suggesting any bad faith by
M. Baksa at all. But had we had these
docunents as well as other untinely produced
docunents, he woul d have been deposed about
them And it's certainly within my right not to

sinmply ask where did you find these docunents
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but where do they fit within this controversy,
so I"mgoing to press ny--

MR THOWPSON: We just took the deposition
of Barrie Callahan who also just recently found
some docunents. | think that's a part of the
human experience, not being able to |ocate al
docunents relating to a particul ar subject.

He has already indicated that M. Bonsel
gave himthis particular article, and | think
t hat when you start aski ng hi mquesti ons beyond
the article into other specul ati ons about
M. Bonsell, | think it's far afield. So I'l
object to that on that basis, but I'mnot going
to direct himnot to answer it.

MR, ROTHSCHI LD:  Thank you.

ROTHSCHI LD
You may answer.
Can you repeat that question

MR, ROTHSCHI LD: Can you read back the
guestion, please.

(The court reporter read back the
referred-to portion of the testinony.)

ROTHSCHI LD
I think M. Baksa did not agree that he had used

those ternms, so | used themnyself in ny
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guestion which is, was part -- was it your
understandi ng that part of M. Bonsell's concern
was that evolution conflicted with sone
students' personal beliefs?

From ny conversations with M. Bonsell, he
expressed his concerns to nme that the
presentation of Darwin in the textbook would

| eave students to a certain understandi ng of
evol ution which may differ fromones that they
or their famlies may hold. And he was

concer ned about that.

And when you're tal king about ones that their
famlies held, were those personal religious
bel i ef s?

That | wouldn't know.

You had no under st andi ng about that?

Ri ght .

But you did understand that he was worried that
t he teaching of evolution would conflict with
beliefs that students and their famlies held?
Yes.

If you could turn to Page 4007. This is the
docunent indicating that you ordered a book
call ed Evolution's Wrkshop: God and Science in

t he Gal apagos I sl ands?
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Yes.

And the followi ng page indicates that that was
ordered from Christian Book Distributors?

Yes.

Why did you order this book?

| believe the speaker -- this is one of the
books the speaker authored, and com ng away from
t hat workshop then having this information,
ordered the book to see his treatnent of the

Gal apagos and evol uti on.

VWhen we're tal king about the speaker, we're
tal ki ng about Edward Larson?

| believe that's correct.

And just to clarify the record, and | understand
why your recollection wouldn't be perfect, it

| ooks like you actually ordered the book on or
bef ore March 4th, 2003 which would actually have
been before the conference. 1Is that right?
kay.

Do you agree that that's correct?

| don't remenber when the book was ordered

But | ooking at 4008, does that indicate that the
order nust have occurred on March 4th, 20037
Yes.

That was actually before the conference?



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Q

o » O >

o »>» O >

22
Exam / Rot hschi |l d - Baksa

Yes.

Did you read the book?

Parts of it, not all of it.

Let's turn to Page 4012. These are your notes
fromthe Messiah Coll ege conference that you
attended on March 26t h?

Correct.

And up at the top it |ooks like there's the nane
Ted Davis. |s that correct?

Yes.

And who is he?

| believe Ted Davis is affiliated with Messiah
Then am | correct in understanding from your
notes that nost of the conference was a lecture
from Edward Lar son?

Yes.

And in it he discussed the history of the
teaching -- the history of the issue of
creationi snf

Evol uti on.

And al so creationisnf

| don't renmenber that. |1'm]looking at ny notes
to see if-- He nentioned creationismhere, but
| don't renenber him speaking-- Fromwhat |

renenber of the conference, he spent a great
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deal of it sinply giving the historical history
of evolution and the debates that arose and sone
of the opinions and sone of the major works that
addr essed those opi nions during different

peri ods of history. It was nore that than it
was speaking directly about creationism
Sunmmari zi ng your notes here, it looks like there
was some di scussion about Darwin, Darwin's

t heory?

Yes.

And then there was al so di scussi on about what's
commonly referred to as the Scopes nonkey trial ?
Yes.

Then it looks like pretty far down the page you
have the word second phase?

Yes.

And has the date 1961 and lists the Cenesis
flood and expl anation of six day creation or
within last 10,000 years. Sitting here today,
do you renenber this being part of the

di scussi on?

Yes.

And then it |looks |like belowthat it says,

t oday?

Yes.
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And then it says-- Wy don't you tell ne what's
witten next to 10 years -- next to today,
excuse ne.

Next to today is heading Term and under it Young
Earth Creationists and then anot her headi ng Term
and Comon Ancestry and then Intelligent Design
Al'l three of those are underlined.

And can you tell nme what's in that paragraph

bel ow t he words Young Earth Creationists?

I n parent heses?

Yes.

Di nosaurs were on Noah's ark

Am | correct that he's associating that with the
young earth creationisnf?

| believe so

Just to be clear, we have-- It says, second
phase. Second phase of what?

O the controversy of evolution, | believe.

VWhen you say the controversy of evol ution, what
controversy?

That chal | enges that there nmay be other theories
other than Darwi n's.

So second phase includes the CGenesis flood,
right?

That's what it |ooks like frommy notes.
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And then for today there's actually -- |ooks
like there's words above the ternms you just read
that look to me |ike they should be associ at ed
wi th today as opposed to second phase. Could
you read those words and tell me where you think
they fit in your notes?

It says, 10 years | ater bal anced educati on
struck down, Philip Johnson

And | ooki ng at those words today, what do you
bel i eve you were trying to record?

| could only-- | could only guess from ny
notes, but | would think what that neans is that
anyt hi ng bei ng presented other than Darwin's

t heory of evolution wouldn't hold.

And when you | ooked at -- you have the word
second phase and today, did you understand that
to be sort of the second phase of creationisn?
No, the second phase of other theories other
than Darwin's gaining interest.

VWere you have today Young Earth Creationists
was one of the chall enges?

Wl l, | thought these-- | think these
represented as three prom nent school s of

t hought today besides Darwi n's.

And if we could turn over to the next page. The
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page we were just review ng was 004012. Now
turning to 004013, the second page of the notes,
can you tell me what's witten at the very top
of the docunent?

Creationismand the | aw

Was there a particular person who di scussed
creationismand the law or that's the whole

sem nar ?

That's the whol e sem nar.

And then it looks like there's notes that say
fromTed Davis. 1Is this recording things that
were said by Ted Davis at Messiah Col | ege?

| don't believe so. Ted Davis was affiliated.
And at the end of the presentation by Larson he
spoke a little bit in general and then opened it
up for questions. So underneath Ted Davis |
renmenber that coming froma teacher that was
kind of in the back of the room And that was
their coment to the group there, the audience.
Can you just read what was said that you have
recorded here?

At the school |evel we do not teach theories and
al |l opposing argunents for any area |ike
gravity, germtheory, et cetera. W are not

prepared to do that and woul d be confusing to
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students. W teach prevailing theories that to
date work best for scientists to explain things.
And after that?

Phil Johnson - attack on evolution - conmon
descent. To National Science Teachers

Associ ation - position on evolution

Thi s conference took place on March 26, correct?
Yes.

And | think you actually observed in one of your
earlier answers that that happened to be the
same day as a board retreat?

Yes.

Did you find this session at Messiah Col |l ege
pretty informative?

Yes.

It taught you information about the evol ution
controversy and issues |ike creationismthat
maybe you were | ess aware of before then?

Yeah. | wasn't aware of the history of it.

And then you attended the March 26, 2003 board
retreat in the evening, correct?

Correct.

And that's your first -- the first board retreat
you had attended as an assi stant superintendent

in Dover?
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Yes.

Let me just ask-- Before | ask you sonething
about that, let me just show you one ot her
docunment, and we'll call this Baksa 4.

MR ROTHSCHI LD: And I'Il also note for the
record that | believe at trial it will be
Plaintiff's Exhibit 149.

(Baksa Deposition Exhibit #4 marked for
i dentification)

ROTHSCHI LD

M. Baksa, |ook at these docunments. Are these
docunments that were handed out at the Messiah
Col | ege neeting?

| don't knowthat. | didn't have these in ny
fol der fromthe workshop
No. These are docunents that have been
previously produced to us. W understand that
the notes -- the handwitten notes on each page
of the docunment are Jennifer MIller's saying
given to ne by Baksa spring 2004, and |'mj ust
wondering if you have any famliarity with these
docunent s.
No. | don't-- | don't renenber seeing either
of these prior to them being presented here.

In the deposition process?
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Yes.
So you don't know that they were handed out at
t he Messi ah Col | ege event?
Ri ght .
Is it possible they were?
| don't renenber there being any handouts
what soever there. There wasn't even an agenda.
M. Baksa, |'mgoing to show you a docunent that
was produced very recently by the district.
MR, ROTHSCHI LD: We'll nmark that as
Baksa 5. It's Bates stanped 3969, and | believe
Plaintiff's Trial Exhibit 24.
(Baksa Deposition Exhibit #5 marked for
i dentification)
ROTHSCHI LD
Do you recogni ze Baksa 57?
Yes.
That's an agenda for the board retreat on
March 26t h?
Yes.
Was this sonething you renenber receiving at the
board retreat?
Yes.
MR, ROTHSCHI LD: [I'mgoing to mark as

Baksa 6 a docunent Bates stanped P01665 t hrough
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1666.

(Baksa Deposition Exhibit #6 marked for

i dentification)

ROTHSCHI LD
This is a docunent that was | ocated recently by
Barrie Call ahan and produced to defendants. The
handwiting on it is her own, and I woul dn't
have expected you to have seen that prior to
t oday.

But the original of that document was
actual ly a doubl e-si ded docunment with the board
agenda on one page and on the back Dover Area
School District Board |Issues January 9th, 2002.
Do you renenber receiving the agenda in that
forn®?

I remenber the front, but | honestly don't
remenber the back.

M. Baksa, at the March 26, 2003-- Let ne just
withdraw that for a noment. The board issues
dated January 9, 2002, that date precedes your
bei ng assi stant superintendent at Dover,
correct?

Yes.

Now, on March 26, 2003 if you | ook at the agenda

whi ch we have | believe nmarked Baksa 5, it
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i ndi cates the subject of board issues?

A Yes.
Q And at the March 26, 2003 neeting was there
again a session for the board to -- board

menbers to identify their particular issues?
A Yes.
Q And describe for ne how that was communi cated in
that retreat.
A Dr. Nilsen facilitated the retreat, and after
Item Nunmber 3 and we got to |Item Nunber 4,
Dr. Nilsen sinply would go around the table to
each board nmenber and ask themif they have any
concerns or questions for any of the
adm nistrators at the table.
As this is going on, are you taking notes?
| usually did.

Wbul d you preserve those notes?

> O > O

No.

MR, ROTHSCHI LD: [I'mgoing to mark as
Baksa 7 a docunent Bates stanped 003970 through
71 which will be trial Exhibit P-25 also
recently produced by defendants.

(Baksa Deposition Exhibit #7 marked for
i dentification)

BY MR ROTHSCHI LD
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Do you recogni ze this docunent, M. Baksa?

Bot h pages?

Yes.

Yes.

VWere have you seen this before?

Dr. Nilsen after the retreat, we hold

adm ni strative neetings, neetings with all the
supervisors and admnistrators in the district.
Then | don't know for sure, but typically that
woul d be a setting in which he would distribute
information like this as a summary of the
retreat.

And so this is sonmething he distributed to you?
I woul d guess so.

And do you understand these to reflect

Dr. Nilsen's notes about what the board issues
wer e?

Yes.

And, for exanple, for M. Wenrich, one of his

i ssues was K through 12 discipline consistency?
Yes.

M. Brown wanted to enphasize comuni cation?
Yes.

And M. Bonsell listed creationismas one of his

i ssues, correct?
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Yes.

And that's what he said, didn't he?

| don't renenber M. Bonsell talking about
creationismat this neeting.

VWhen you received this fromDr. N lsen, did you
tell himhe needed to correct anything on this
docunent ?

No.

So let nme just sunmarize here. You on

March 26t h had attended a conference in which
the issue of creationismwas discussed, correct?
Yes.

You went to this neeting | assunme with
creationismon your brain, correct? You went to
the retreat with creationismon your brain?

I went to the retreat after the conference
Surely the issue of evolution and creation was
prom nent in your mnd having just spent severa
hours hearing about it?

Yes.

And Dr. Nilsen-- The board articulated their

i ssues, correct?

Yes.

And following the retreat, Dr. N lsen circul ated

this docunent which describes the issues that
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the board had identified, correct?

Yes.

And under M. Bonsell's |list was creationism
correct?

Yes.

An issue you had just been recently sensitized
to, correct?

Yes.

And you did not tell Dr. Nilsen, you need to
correct this, this isn't what M. Bonsell said?
No. These are his notes.

And you didn't say, you know, Dr. N lsen, this
isn"t nmy recollection?

No.

And shortly after the retreat, you went and
talked to Ms. Spahr, didn't you?

Yes.

And one of the things you did was give her a
heads up as the head of the science departnent
about the kind of issues the board was

di scussing relating to science curricul um
correct?

M. Bonsell -- M. Bonsell's concerns.

You went directly to Ms. Spahr and said

M. Bonsell has got some concerns, let ne tel
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you about then?

Yes.

And you were doing that as an adni ni strator
really trying to help out the head of the

sci ence departnent in doing her job, correct?
Yes.

Maki ng her aware of what the board' s views were,
correct?

Yes.

And shortly after that conversation with

M's. Spahr you received this docunent, didn't
you?

MR ROTHSCHI LD: We'll nmark this Baksa 8.
It will be Plaintiff's Trial Exhibit 26 Bates
st anped 00944 t hrough 951.

(Baksa Deposition Exhibit #8 marked for
i dentification)

MR THOWPSON: |'m going to object here
again. This is going beyond what | think was
t he purview of reopening the deposition. This
is bringing into the deposition docunents that
you' ve al ready been aware of that already have
been provided to the various parties. And you
are now goi ng way beyond what | believe was the

reason for reopening this case. You're just
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getting another crack at cross-exam ning
M. Baksa on the general issues here.

MR, ROTHSCHI LD:  You have produced
docunents both recently fromM. Baksa and
shortly before that fromDr. N lsen in the sane
time period relating to the sane i ssues which
did not have the benefit of when | exam ned
M. Baksa about this docunent.

| again do not inpute any ill will in terns
of when we got those docunents. But had | had
them collectively, it would have been a quite

di fferent deposition, and I'mgoing to continue

inthis light. | understand you have an
obj ecti on.
ROTHSCHI LD

So, M. Baksa, after talking to Ms. Spahr and
telling her that M. Bonsell had concerns that
af fected the science curriculum you received
shortly after that this neno from Trudy
Pet er man, correct?

Yes.

And it's dated April 1st, 2003, correct?

Yes.

And the subject matter is CreationismAs It

Rel ates to the Approved School Board Biol ogy |
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Curriculum correct?

Yes.

In that docunment Ms. Peternman reports that

M's. Spahr said that you told her that there is
a board nmenmber who wants to teach 50 percent
creationism correct? That's what it says?

It says that a board nenmber wanted creationi sm
taught in biology classes.

And this--

And then lower it says that this board nenber
want ed 50 percent of the topic of evolution to
i nvol ve the teaching of creationism

And when you received this docunent, you never
went to Ms. Spahr and said, wait a mnute,
Bertha, you got this wong, that's not what |
told you?

It's not Ms. Spahr saying-- | understood this
docunment to cone fromDr. Peterman. | don't
even know that-- | wasn't thinking of

M's. Spahr.

Well, M. Baksa, Ms. Peterman is only reporting
what Ms. Spahr told her, right?

Yes.

So if sonebody got the conversation wong that

you had, it was Ms. Spahr, correct?



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

38
Exam / Rot hschi |l d - Baksa

| understood this, as | talked to before, that
Dr. Peterman was very quick to react to
situations which didn't require that |evel of
concern or anxiety. M conversation with
M's. Spahr | don't renmenber talking to her about
creationism | remenber talking to Ms. Spahr
about M. Bonsell now saying he wanted a 50-50
split. | didn't know what that neant, what it
was going to be split with

And | just stopped in at the end of the
day, went up to her roomto talk to her just to
give her a heads up that this issue is still out
there, we may need to do sonething in the future
to resolve it

So when | received this nmeno that talks
about the teaching of creationism nobody had
ever tal ked to ne about teaching creationism
don't renmenber saying that to Ms. Spahr at all,
and no board nenber or other nenbers were at
that time pushing for creationismto be taught
50-50 side by side in the curricul um

So | reacted to this nmeno. To ne it was
very much in light of Dr. Peterman's prior
behavi or where she -- typically the sky is

falling when you sinply nention sonmething. And
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it was a heads up. It was very |low key. |
think this neno paints a situation that just
didn't exist as far as the urgency of any board
menbers wanting creationi smtaught in the

bi ol ogy curricul um

So let nme get this right. W get the list of
board issues fromDr. Nlsen that l|ists
creationi smunder M. Bonsell's name, and you
don't tell Dr. Nilsen he's got to correct that?
I wouldn't tell Dr. Nilsen he has to correct his
own not es.

You didn't even suggest to himthat he may have
heard that w ong?

No. If sonebody is taking notes of a
recol l ection of the -- of what they heard,
because | didn't hear it doesn't nmean that it
didn't happen. So I wouldn't on any of those
items say that they didn't say that. Cbviously
Dr. Nilsen heard that and put it down there

Wy would | question that? | wouldn't.

You knew that the issue of creationismbased on
havi ng just attended the Messiah Coll ege was a
pretty inportant and sensitive issue, didn't
you?

Dr. Nilsen asked ne to go to the March 26
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conference which dealt with creationismand the

law and | later found out dealt with the history
of creationism | don't know why he asked ne to
go to that. | did not ask him Certainly we

were involved in science curriculumat the tine,
and evolution is historically a controversial
topic. So | could only guess that being in the
gear for the curriculumreview cycle for science
and this being a part of it and knowi ng that we
did al ready have sonme concerns about the
presentation of Darwin, he would send nme to that
conf erence.

And in that conference part of what you | earned
is creationismhas sone |egal inplications,
correct?

| don't remenber-- | did-- After that-- One
of the things |I heard at that conference was
that Ted Davis and Messi ah were advocating an
open di scussion of other theories in the
classroomincluding the -- and listed those

t hree pronmi nent today, those three alternative
theories there. They were advocating that.

They couldn't-- Part of the discussion with the
audi ence is that they couldn't understand why

schools -- public schools resist having that



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

41
Exam / Rot hschi |l d - Baksa

conversation in the classroom

Shortly after-- | don't renmenber them
tal king about-- | didn't come away with any
cl ear | egal opinion about teaching creationism
They tal ked nore about that being a discussion
in the classroomin science class that they
shoul d be at |east able to discuss that.

But what | did do is | did at one point
because M's. Spahr was concerned that board
menbers woul d eventually-- Their concern wth
the curriculumwas that the board nenbers m ght
requi re her science departnment to teach
creationi sm

And speaking to Ms. Spahr, | told her that
I would get a legal opinion. | did fromour
solicitor. And that opinion derived to us at
t he begi nning of October 2003 specifically
addressing the legality of teaching creationism
And even before that, M. Baksa, at this Messiah
conference your notes indicate 1968
anti-evolution [ aw struck down, 10 years |ater
bal anced education struck down. There was |ega
di scussion, wasn't there?

My notes seemto indicate that. | don't

renenber a lot of it, though.
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But you agree your notes indicate that?

Yes.

And for whatever your reasons, you certainly did
not say to Dr. Nilsen, creationisn? Nobody said
that, you didn't say that when you got the Iist
of board issues?

Correct.

And then you get this meno from Dr. Peterman,
and | understand your feelings about

Dr. Peterman, but you didn't go to Dr. Peternman
or Ms. Spahr and say, ladies, this is al

wrong, that's not what | told Bertha?

Correct.

Then we get to the fall of 2003, and M. Bonsel
is still concerned about the teaching of

evol ution, correct?

| had set up in the fall of 2003 a neeting with
the science teachers and M. Bonsell so that he
could hear firsthand fromthe science teachers
exactly how they are presenting Darwin and the
theory of evolution in the classroom

VWho initiated that neeting?

I did.

And you did that because you understood that

M. Bonsell had concerns about the teaching of
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evol ution including whether it conflicted with
personal beliefs held by individual students and
their famlies, correct?

Yes.

And around this sane time you got the
handwitten notes fromDr. N Isen which resulted
in the change to the biology curriculumor at

| east a draft change that we find on Page 4024.

| believe that's Baksa 3, correct?

VWhen Dr. Nilsen actually gave me his handwitten
notes on the curriculum 1 don't renenber that.
In | ooking at the |anguage, if we had a concern
what m ght happen is a draft woul d be created
but not necessarily anything done wth that
draft. Nothing would appear finalized in a
curriculumlike this until it had been revi ened
with the teachers and approved by the board.

And | woul d not have brought any | anguage
like this forward to the teachers unless it was
| anguage that was there that was addressi ng sone
concerns of a board nmenber or board nenbers and
they were insisting that a curricul um pi ece be
t here because this was never distributed.
don't renmenber any board nenbers at this tine

insisting that a curricul um pi ece be inserted
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into the curriculumfor approval.

So when Dr. Nilsen might have originally
gi ven nme sone | anguage to the point of the
devel opnent of this, |I'mnot sure because
not hi ng was done with that, and there were no
meetings held with that, and | didn't share that
wi th anyone. |'mnot sure when he originally
woul d have given nme sone | anguage |ike that.
But you-- | nean, the conclusion you're
reaching is the change that you nmade here that's
reflected on Baksa 3 was as a result of the
handwitten markups that Dr. N |sen gave you?
Yes.

So this change -- this possible change to the
curricul umwhich includes the naking students
aware of creationismwas either Dr. Nlsen's

i dea or sonebody who asked Dr. Nilsen to do
that, correct?

MR, THOWPSON:  (bj ection, specul ation,
calls for specul ation.

ROTHSCHI LD:

Did you have an understandi ng of whether this
was Dr. Nilsen's idea?

I remenber Dr. Nilsen having handwitten notes

about the origins of life. 1 don't renenber
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saying creationismor-- And | don't renmenber
any one person saying creationi smneeds to be
put in there.
One thing you know is it was not your idea to
put creationismin there?

I don't even know that. | may have done that.
You have no menory what soever?

| just don't renmenber doing it.

M. Baksa, you've seen all the docunents we have
here, the board issues, Trudy Peterman's neno,
this curriculumguide, creationism creationism
creationism Can you honestly say here that you
have no idea where this concept of creationism
was comng from that it was just appearing
words on a page that nobody ever said?

MR THOWPSON: (bj ection, argunentative.

ROTHSCHI LD:
You may answer.

| could tell you fromthe beginning | believe in
nmy di scussions with the science teachers in
expressi ng concerns about Darwi n and the theory
of evolution, | could tell you that fromthe
begi nning | believe the understanding on the
sci ence teachers is we were tal king about

creationi sm
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| don't think they-- | don't think they--
I think that was the first thing that came into
their mnds. So it doesn't surprise ne that--
| mean, even |ater when the | anguage was
referring to intelligent design, | still feel
t he science teachers equated that with
creationi sm

So | believe fromthe standpoint of a board
menber having any concern with evol ution and
want i ng sonething el se and the science teachers
personal know edge of the board nmenbers that
their understanding was that it was creationi sm
that we were tal king about. So that doesn't
surprise ne.
M. Baksa, could you turn to the board issues?
VWhat nunber is that?
It's Exhibit Baksa 7. The word creationismon
this page does not spring fromthe m nds of
sci ence teachers, does it? They weren't at the
board retreat, were they?
No.
So that's not the science teachers
m si nterpreti ng whet her soneone i s sayi ng
creationism correct?

Correct.
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And if we |look at Baksa 3, the curricul um gui de,
that wasn't witten by the science teachers
either, was it?

Correct.

The word creationismdidn't cone fromthen?
Correct.

So let's stop tal king about the science teachers
and answer ny question which is, you understood
this was com ng fromthe board, didn't you?

No.

MR THOWPSON: Wl l, you know, | think the
record should reflect you' re raising your voice,
and you' re beconi ng very argunentative, and |
object to that kind of treatnment of this
witness. So if you want to ask a question
wi t hout goi ng through the--

ROTHSCHI LDt
Sanme question, voice softer.

MR THOWPSON: Not only that, not

argunentative. Ask himthe question.

ROTHSCHI LD:

M. Baksa, you understood that M. Bonsell
want ed creationi smtaught at Dover H gh School,
didn't you?

No.
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In the face of all of these docunents indicating
creationism M. Peternman's neno, the board

i ssues, this curriculumguide, it's still your
testinmony that M. Bonsell said nothing about
creationi snf

| don't remenber M. Bonsell specifically saying
creationism | remenber hi mhaving concerns
about the origins of life as mght be
interpreted by, taught by Darwin's theory of
evol uti on.

You believe he did not say creationismor you
just don't remenber?

| just don't renmenber himsaying it.

MR, ROTHSCHI LD: | have no further
questions for M. Baksa, but | do have further
guestions for M. Nilsen. He's going to have to
cone in and answer questions about the genesis
of 4024 which we've marked as Baksa 3 today.

So, Counsel, could you pl ease advi se when he
coul d appear and answer questions about this
docunent ?

MR THOMPSON: First of all, | don't know
if you're going to get another chance at
M. Nilsen or Superintendent Nilsen. This would

be what, would be his fourth deposition?
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MR ROTHSCHI LD: It would be the first one
in which | amable to ask hi mquestions about
t he docunent Bates stanped 004024 incl uding
about what M. Baksa has represented today about
t he genesis of that docunent.

MR THOMPSON: | will consult with the
other attorneys. | can't, you know, guarantee
that that would occur. Mybe it woul d happen,
or maybe it woul dn't happen. You know, this
could go on and on and on. W could start a
whol e round of new depositions on the basis that
you just found this docunment, now you want to

continue to ask every w tness these questions

over again. | nean, that's the concern | have.
MR ROTHSCHILD: | didn't just find this
docunent. You just found this docunent. It's

obviously an inportant docunment as it relates to
the issues in this case. |'mrequesting an
answer by cl ose of business today. O herw se,
we will file a nmotion with the judge to reopen
Dr. Nilsen's deposition.

MR THOWPSON: | don't know that you will
get that. You certainly can ask the Court.

MR, ROTHSCHI LD:  Thank you.

(The deposition concluded at 2:08 p.m)
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COMMVONVWEALTH OF PENNSYLVANI A
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I, Bethann M Ml ay, Reporter and Notary
Public in and for the Conmonweal t h of
Pennsyl vani a and County of York, do hereby
certify that the foregoi ng deposition was taken
before ne at the time and pl ace hereinbefore set
forth, and that it is the testinony of:

M CHAEL BAKSA

| further certify that said w tness was by
me duly sworn to testify the whole and conpl ete
truth in said cause; that the testinony then
gi ven was reported by ne stenographically, and
subsequently transcri bed under ny direction and
supervision; and that the foregoing is a full,
true and correct transcript of my origina
shor t hand not es.

| further certify that I amnot counsel for
or related to any of the parties to the
foregoi ng cause, or enployed by themor their
attorneys, and amnot interested in the subject
matter or outcone thereof.

Dated at York, Pennsylvania this 22nd day
of Septenber, 2005.

Bet hann M Ml ay
Regi st ered Prof essi onal Reporter
Not ary Public

The foregoing certification of this
transcript does not apply to any reproduction of
t he sane by any neans unl ess under the direct
control and/or supervision of the certifying
reporter.






