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STI PULATI ON

It is hereby stipulated by and between the

respective parties that sealing, certification and filing

are wai ved; and that all objections except as to the form

of the question are reserved until the time of trial

BY MR

RI CHARD NI LSEN, called as a witness, being duly

sworn, was exam ned and testified, as follows:

ROTHSCHI LD
Good nmorning, Dr. N lsen.
Good nor ni ng.

MR G LLEN:. | sinmply wish to note for the record
that this deposition is being taken pursuant to the
Court Order authorizing limted prelimnary di scovery
for the purpose of determ ning whether the plaintiffs
wish to file a tenporary restraining order. That is our
understanding of the Court's Order. And that the
inquiry is limted in general to the origins of the
policy at issue, its purpose and the events in the
cl assroom on January 13th, 2005.

MR, ROTHSCHI LD: That is a fair description of the

Judge' s rulings.
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BY MR ROTHSCHI LD:

Q

> O » 0 » © » O » O >

Good nmorning, M. Nlsen. | have introduced nyself off
the record, but let me introduce nmyself on the record.
My nane is Eric Rothschild. | amfromthe law firm of
Pepper, Hamilton, and | am here representing the
Plaintiffs in the | awsuit against the Dover Area School
Di strict and Dover Area School District Board of
Directors. And your deposition is going to be taken in
that matter.

Do you understand that ?
Yes.
I amjoined here at the deposition by Vic Wal czak of the
ACLU.

M. Nilsen, what is your current enploynent?
Dover Area School District.
VWhat is your position at the Dover Area School District?
Super i nt endent .
How | ong have you held that position?
Three years.
Have you ever had your deposition taken before?
Yes.
VWhat were the circunstances?
Deposition with this situation or any deposition?
Any deposi tion.

Court matter dealing with an enpl oye.
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And that was in your capacity as a Superintendent?

Yes.

And is that the only time you have had your deposition
t aken?

Yes.

Are you represented by counsel today?

Yes.

And who is that attorney?

The gentleman to ny right Patrick Gllen.

VWhat were the circunstances in which you engaged himto
represent you?

The Dover Area School Board el ected Thomas Mre Center
to represent the School District.

VWhen did that happen?

Sonetine in the mddl e of Decenber.

Prior to that, did you have any attorney/client
relationship with M. Nilsen or his law firn®

M. Nlsen or his law firn®

| amsorry, M. Gllen or his lawfirm | apol ogize.
No.

Do you know whet her the School District had any
attorney/client relationship with M. Gllen and his | aw
firmprior to that decision in the nmiddl e of Decenber?
No.

Do you know whet her the School Board had any
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attorney/client relationship with M. Gllen or his | aw
firmprior to that decision in the nmiddl e of Decenber?
| can't speak to that.

You don't know one way or the other?

No.

Do you know whet her any individual nmenbers of the Schoo
Board had an attorney/client relationship with

M. Gllen or his law firn®

| don't know that.

You have had a deposition taken before, but | amjust
going to remind you a little bit about the process and
some of the ground rules.

I am going to ask you questions hopefully sl ower
than I have been before, and you will answer. CQur
qguestions and answers will be taken down by Ms. Fox, the
court reporter.

In order to get a clear record and to nmake her job
alittle easier, one thing I amgoing to do is sl ow
down. Sone other things we can do is | amgoing to ask
that you allow nme to finish nmy questions before you
answer so that she can get ny entire question. And
will try to do the sane while you are answering

Do you understand that?

Yes.

| also need you to answer audibly with words as you have
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been rather than with gestures or nods or audi bl e sounds
that are not words because the record will not be clear
if you comunicate in that fashion.

Do you understand that?
Yes.
If there is any question that | ask you that you don't
understand, please let ne know, and I will try and
clarify for you; okay?
Yes.
This is not an endurance contest. You should feel free
to take a break at any tinme. Just please let nme know,
and then we will go off the record, and we will all take
a break. ay?
Yes.

(Plaintiff Deposition Exhibit 1 was marked.)
ROTHSCHI LD:
I am going to show you two docunents that we have narked
as P-1 and P-2. The first docunment, P-1is the
Complaint filed by plaintiffs in this matter.

Could you take a | ook at that?
(Wtness complies.)
Have you seen that docunent before?
Yes.

(Plaintiff Deposition Exhibit 2 was marked.)
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ROTHSCHI LD:
I am going to show you a docunent we have narked as P-2
which is the Answer filed on behalf of the School
District and the School District Board of Directors --
or the Answer that was provided to us today. | don't
know whether it was filed with the Court yet.
MR GdLLEN:. Right. Do you have a copy for ne?
MR, ROTHSCHI LD:  Sure.
Yes.
ROTHSCHI LDt
| just handed you P-2, which is the Answer that was
prepared on behalf of the School District and the School
Board and provided to us today.
Have you seen that docunent?
Yes.
Have you read through the answer?
Yes.
To the best of your know edge, is the information
contained in that Answer correct?
To the best of nmy know edge, yes.
Is there anything in the Answer that you saw that you
di sagreed w th?
No.
Did you do anything to prepare for this deposition?

Yes.
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VWhat did you do?

Met with the attorneys.
VWhen did you do that?
Last ni ght.

VWere did you neet?

Her e.

For how | ong?

Four hours.

Was anybody el se -- which attorneys were present?

M. Pat Gllen and Dick Thonpson

Was anybody el se present during that neeting?

Yes.
VWho el se was present?
M. Alan Bonsell, Ms. Sheila Harkins,

Bucki ngham and M. M ke Baksa.

The first three individuals you nentioned are nmenbers of

t he School Board?
Yes.
VWhat is M. Baksa's position?

Assi stant Superintendent.

O her than neeting with counsel |ast night,

any ot her conmuni cations?
MR, d LLEN: (bjection, unclear.
per son?

MR ROTHSCHI LD:  Yes.

have you had

Meeting in
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MR, G LLEN: Ckay, neeting in person.

BY MR ROTHSCHI LD

Q

Q

o »>» O >

> 0 >» © >» O >

O her than your neeting in person with counsel | ast

ni ght, have you had any other face-to-face in person
meetings with M. Gllen or M. Thonpson or anybody el se
representing the School District or School Board in this
| awsui t ?

Yes.

VWho did you neet with?

Il met with M. Thonpson.

When was that?

On two occasi ons.

VWhat were those occasions?

The School Board neeting and the nmeeting with the Judge
i n Washington -- in Harrisburg.

Are those the only -- does that exhaust all the
face-to-face neetings between you and counsel ?

No.

VWhat ot her face-to-face neetings have you had with
counsel ?

At the sane tinme, Robert Miise from Thonmas More.

VWhen you say at the same tinme, do you nean --

The Board neeting and the nmeeting with the Judge.

Does that exhaust all your neetings with counsel for the

District inthis matter?
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MR, G LLEN: (Objection.
ROTHSCHI LD:
Face-to-face neetings.
MR, G LLEN: Thank you.
Yes.
ROTHSCHI LD:
Have you al so had conmmuni cations with himby phone?
Yes.
On how many occasi ons?
Between five and ten.
Prior to the Thomas Mire Law Center bei ng engaged as
counsel in the mddle of Decenber, did you have any
conmuni cati ons of any kind with the Thomas Mre Law
Center?
Yes.
Wen were those?
In the fall sonetine.
Can you estinmate what nonth?

No.

11

VWhat were the circunstances that you had comunicati ons

with the Thonmas Mre Law Center?

A question about O Pandas And Peopl e book.
VWho participated in that call?

Di ck Thonmpson and ne.

Who initiated the contact?
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I did.

VWhat caused you to call the Thomas More Law Center?

My own question.

VWhat was your question?

VWet her he knew of any School District that was using

t he book.

How di d you become aware of the Thomas More Law Center
bef ore nmaking the call?

M. Bill Buckingham a School Board nenber, said --
comuni cat ed about the Law Center.

Did you get an answer to your question from

M. Thonpson?

Yes.

VWhat was that answer?

He was not aware of any School District that used the
book.

Was that the entire substance of your conversations?
Yes.

Do you know whet her M. Bucki ngham had conmuni cated with
the Thomas Mbre Law Center prior to the time you called
t hen®?

I won't speak anything about what M. Bucki ngham did or
did not do. | don't renenber.

You don't know?

O | forgot.
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Could you turn to Exhibit P-17?

(Wtness complies.)

Starting on the first page, the Conplaint states that
the School District Board passed a resolution and then
states the text of a resolution.

Do you recogni ze the | anguage on the top of page
two of the Conplaint starting with students will be nmade
aware of gaps/problens in Darwin's theory as being the
content of the resolution that the School District Board
passed on Cctober 18th nodifying the biology curricul un?
Yes.

Do you know who prepared the text of the resolution?
Yes.

VWho prepared it?

The School Board nenbers.

Do you know whi ch School Board nenbers prepared the
text?

No.

Do you know whet her anyone besi des School Board menbers
participated in preparing the resolution?

The resol ution you speak of was a conbi nati on of many
di fferent docunents. The docunents that were used were
prepared fromthe Assistant Superintendent's Ofice.
VWhen you are tal ki ng about preparing the docunents, you

are tal king about literally typing themup and running
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them of f ?

I amtal king about that as well as generating the

i nformation.
VWho drafted the text? Who participated in the drafting
of the text of the resolution other than the Schoo
Board nmenbers, if anyone?
Agai n, you are not hearing. The resolution was a
conbi nati on of three different docunents.
kay.
Those three different docunments generated out of the
Assi stant Superintendent's Ofice. The docunent you see
in front of you is a conbination of those three
docunents. So the specific resolution in front of you
that is noted on top of page two is a conbination of a
di scussi on that happened on Cctober 18th fromthree
di fferent docunents.

(Deposition Exhibit P-5 was marked.)

ROTHSCHI LD

I am going to show you a docunent that we have nmarked as
P-5. It is a conmposite of the initial production

provi ded by your counsel to plaintiffs on Thursday,
Decenmber 30th. It begins with the nunbers 000001 and
concl udes with the nunbers 000167.

MR, G LLEN: Look through them
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BY MR ROTHSCH LD

Q

Q

o »>» O >

o »>» O >

M. N lsen, I amgoing to ask you about a specific group
of docunents in this collection which begin with the
nunmbers 000139 and end with the nunbers 000151

Are the docunents beginning at 146 and endi ng at
151 the three docunents you are referring to from which
the final Board resolution was conprised?
Can you repeat the nunbers, again, please? 146 to what?
151.
Yes.
If you could, turn to page 148 which is a neno
i ndicating that these are the recomended changes to the
bi ol ogy curriculumfromthe Board curriculumconmittee.
Do you see that?
Yes.
Do you know who prepared the | anguage in the reconmended
change underneath this neno?
Coul d you define prepared?
VWho devi sed the | anguage?
No, | don't know.
How did you first beconme aware of this recomended
change fromthe Board of Curriculum Conmittee?
M. Baksa, who is on 148, gave it to nme to give as an
attachment to the Board agenda.

He did not tell you who had prepared the | anguage?



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Q

o » 0 » O > O P O P

>

Q

o » O >

Ni | sen Deposition

No.

M. N lsen, the draft

resolution uses the term

16

Intelligent Design. Wat do you understand Intelligent

Design to nean as used in this resol ution?

Whi ch resol uti on?

The resolution that is the fina

forth in the Conpl aint

resol ution that

That scientifically, evolution has a design

Anyt hi ng el se?

No.

VWere did you gain that

under st andi ng?

In discussions | have had wi th nunerous individuals.

Can you identify those individual s?

Counsel, Board nenbers

Anybody el se?

To ny recollection, no.

VWhen you refer to counsel

attorneys fromthe Thonas More Law Center?

Yes.

Are there specific Board nenbers that

under standing to you?
Yes.
VWho?
Present Board nenbers.

Can you name thenf |

don't

nmean nane al

are you referring to

i nparted that

t he present

is set
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Board nmenmbers. | nean the ones that inparted the
under st andi ng.

I would end up saying in a general sense all of the
present Board nmenbers, | have had di scussions with the
definition of Intelligent Design which would necessitate
me to nane all of them

So it would be all?

To the best of ny recollection.

You used the phrase that scientifically evolution has a
design. \What do you nean by evolution in that sentence?
The evol vi ng nature.

That's it?

Yes.

O her than talking to these Board nenbers and | awyers,
did you do anything else to investigate the subject of
Intelligent Design?

No.

Do you know whet her anybody el se enpl oyed by the -- have
you asked anybody el se enpl oyed by the School District
to investigate Intelligent Design?

Specifically Intelligent Design, no.

VWhy do you qualify that by specifically?

The responsibility of the Curriculum D rector Assistant
Principal's is to research everything in the area of

curriculum So | would have required of himto research
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anything that is associated with curricul um

VWho are you referring to?

M. Baksa.

Do you know whet her M. Baksa did any investigation of
Intelligent Design?

I do not know that.

Did you ever specifically instruct himto investigate
Intelligent Design?

No.

Did you ever specifically instruct any nenbers of the
Dover Hi gh School faculty to investigate Intelligent
Desi gn?

No.

Does Intelligent Design differ fromDarwin's theory of
evol ution?

| don't know.

18

Do you understand Intelligent Design to involve the work

of a master intellect?

No, not solely.

Does the concept of Intelligent Design involve in any
way the work of a nmaster intellect?

Is that possible as part of it? Yes.

VWhat | eads you to say that?

There are other concepts beyond naster intellect.

VWhat are the other concepts?
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There is a design function beyond the randommess of
Darw ni an theory.

VWhat is the nmechanismfor that design function?

Don't know.

Do you know of any other explanation for the operation
of design function other than that of a master
intellect?

How do you define master intellect?

Are you aware of Intelligent Design asserting that there
-- that a master intellect is working?

How do you define master intellect?

Using the terns fromthe textbook, are you not famliar
with the termmaster intellect?

["mnot familiar with it as you define it.

Have you heard the termmaster intellect used in
relationship to Intelligent Design?

Not that | can recall.

Ckay. What do you understand the termintelligent to
mean in the phrase Intelligent Design?

That there is no randommess.

VWhen was the first tine you heard about Intelligent
Desi gn?

July of 2004.

How did you hear about it?

| don't recall.

19
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Do you know what person or persons brought the idea of
Intelligent Design to your attention?

No.

Do you renmenber any of the circunstances in which
Intelligent Design cane to your attention?

No.

VWhen was the first tine you heard of the Pandas book?
VWhen | refer to Pandas book, do you know what | am
referring to?

Yes.

That is the book that has been donated to the School
District?

Is that a question?

Yes.

Yes.

VWhen was the first tine you heard of the Pandas book?
My recollection is in July of 2004.

How di d you beconme aware of the Pandas book?

M. Bucki ngham a School Board nenber.

How did he bring it to your attention?

That he was interested in having that book as part of
the curricul um

Did he say why he wanted that book as part of the
curricul unf

My recollection is that he wanted that as another
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di scussion item
Anot her discussion itemfor what?
For the biology curricul um
VWhy did he want that as another discussion itenf

I won't speak for M. Bucki ngham
Did he say why he wanted it as another discussion itenf
My recollection is he wanted ot her options discussed
beyond what was in the teacher, adm nistration
reconmended book.
Did you have an understanding as to why he wanted ot her
options?
| believe he was trying for a bal anced view.
Wy do you think he wanted a bal anced vi ew?
I won't speak to that.
VWhat was your understandi ng of why he wanted a bal anced
Vi ew?
Because he believed the Darw nian theory was not the
only theory.
Did you have an understandi ng of what he neant when he
said he wanted a bal anced vi ew?
I amsorry. | thought | answered that he wanted ot her
options.
Was he specific about what kind of other options he
want ed?

I"msorry. Could you state that again?
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Did he state what other kind of options he wanted in the
bi ol ogy curricul um when evol uti on was taught?
Beyond the O Pandas and Peopl e book? To nme, no, not
that | can recollect.
Could you turn to page six in Exhibit P-2 which is the
Answer ?
(Wtness conmplies.)
In the first full paragraph, the Answer states that the
DASD Bi ol ogy Curriculum Policy does not advance
religion, but nerely provides the students of Dover Hi gh
School with an honest science education for the valid
and clearly secul ar purpose of enhancing the science
curriculumby informng students about the existing
scientific controversy surrounding Darwin's Theory of
Evolution, including the fact that there are alternative
scientific theories being advanced by scientists.

Do you understand that to be an accurate
recitation of the District's purpose in changing the
bi ol ogy curricul unf
Yes.
Does that state the -- is that a full statenent of the
District and Board's purpose in anendi ng the biol ogy
curricul unf
Yes.

Do the District have any other purpose in anending the
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bi ol ogy curricul unf

VWhen you say District, who are you speaki ng of ?

The School District which you work for

Agai n, you need to differentiate that
are various conponents of the School

Board nenbers. There is adm nistrati

. Meaning there
District. There is

on. There is

teachers, and there is me. | can't speak for anybody

beyond ne.
kay. Can you speak for admnistrati
| can only speak for ne.

Does this statenent here reflect your

on?

under st andi ng of

t he purpose in anendi ng the biology curricul un?

My pur pose, yes.

Did you have any ot her purpose?
No.

To your understandi ng, does this refl

ect the Board's

under st andi ng i n anendi ng t he biol ogy curricul unf

I won't speak for the Board.

Do you have any understandi ng i n what

the Board's

pur pose was in amendi ng the biology curricul unf

| can state it this way: The Board nenbers that I'm

aware of that reviewed this paragraph supported this

par agr aph

O her than the fact that they reviewed and supported

thi s paragraph, do you have any ot her

under st andi ng
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about what the Board's purpose was in passing the
resol ution that anended the biol ogy curricul unf

No.

VWhat Board nenbers were you referring to who revi ewed
t hi s paragraph?

M's. Harkins, Board President, M. Bucki ngham and

M. Bonsell.

Do you know whet her any ot her Board nenbers have

revi ewed the Answer?

No.

You don't know, or you know they have not?

| don't know if anybody has reviewed it. Al | knowis
who reviewed it |ast night.

Have you read the Pandas book?

No. | have looked at it, skimred it, but | have not
read it.

Do you live in Dover?

No.

VWere do you live?

Fai rvi ew Townshi p, West Shore School District.

Prior to working as Superintendent for the Dover Area
School District, what was your job?

Assi stant Superintendent for the Dover Area School
District.

How | ong did you hold that position?
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Three and a half years.
VWhen you were Assistant Superintendent, did you have
responsibilities for curriculumas M. Baksa does now?

Yes.

And prior to becom ng Assistant Superintendent, what did

you do?

Director of Curriculumlnstruction

For Dover area?

No. Big Springs School District.

How | ong did you hold that position?

Five years. Five or six.

And prior to that?

H gh School Principal, Big Springs School District.
How | ong did you hold that position?

Total five years.

You used the word total. Was it broken up?

Yes.

Wy was that ?

I was acting one year, then returned to the Assistant
Principal's position. | then went to another District
for three years, then returned for four

VWhen you were in the other District, were you al so
Princi pal ?

Yes.

Prior to taking positions as a Principal or Assistant
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Principal, were you ever a schoolteacher?
Yes.

VWhat subjects did you teach?

Soci al studies.

How | ong did you do that?

Five and a half years.

VWere did you get your degree?

VWi ch one?

VWhat degrees do you have?

26

I have an undergraduate BA in social studies from Gordon

College. | have a Master's in Administration from
Shi ppensburg University, and | have a doctorate from

Tenpl e University. So | amactually Dr. Nl sen.

During any of your college and post graduate education

did you take any science courses?

No. Wait a minute. You said undergraduate?

MR G LLEN. He did I believe.
Yes.
ROTHSCHI LD
Did you take any biol ogy courses?
No. | took a theory of science | believe.
VWil e you were an under graduat e?

Yes.

That is the only science subject you can renmenber taking

as an under gr aduat e?
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No. | amsorry. That is over 30 years ago. That is
all 1 remenber.

Have you attended any courses or |ectures or seninars
relating to the subjects of evolution, Intelligent
Desi gn, creation or Creationisn?

No.

How of ten does the Dover Area School Board neet?
Usual ly twi ce a nonth.

Do you attend all those neetings?

Yes.

VWho keeps the m nutes of those neetings?

The secretary.

How is the secretary position sel ected?

To clarify, the Board approves a secretary. Qur current
secretary of the Board is battling cancer and has not
been in the District for over a year and a half. W
have had an Acting Secretary who the Board formally
approved as Assistant Secretary.

On one occasi on, Cctober 18th, we had an
additional individual sit in as the Board secretary.
In place of the Acting Secretary?

Yes.
Is it the practice of the Board to record the neeting?
Yes.

VWhat is done with those recordings after the neeting is



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Q

o » O > O P

Ni | sen Deposition

conpl et ed?

They are kept until the Board officially approves the
m nutes. After the approval of the mnutes, the tapes
are destroyed.

VWho devel oped the policy of destroying the tapes after
the m nutes are approved?

Don't know. It happened prior to ne.

Are there any circunstances where the full Board neets
that is not open to the public?

Yes.

Is there a nane for those kinds of neetings?
Executive session.

Do you attend those sessions?

Sone.

VWat are the -- let nme back up. Is it your
responsibility to attend all the full public Board
nmeeti ngs?

Yes.

VWhat are the circunstances where you will attend an
executive session neeting?

If requested by the Board to attend.

Does anyone record what is said in the executive sessi
nmeeti ngs?

No.

VWho devel oped the policy of not recordi ng executive

28
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sessi on neetings?
Don't know.
Are any m nutes produced for executive session neetings?
No.

(Aralene D. And Frederick B. Callahan exit the
conf erence room)

ROTHSCHI LD:

Is it your practice to take notes during Board neetings?
Yes.
VWhat do you do with those notes after the neeting is
concl uded?
After | have inplenented what nmy notes say, | destroy
t hem
Is it your practice to take notes at executive sessions?
Yes.
Is it also your practice to destroy those notes after
you have inpl emented what ever your responsibilities are?
Yes.
Do you nenorialize your task lists fromthose neetings
in any other form such as on your conputer?
No.
Does the Board have a curriculumconmttee?
Yes.
How is the curriculumconmttee sel ected?

The Board President.
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Is there a chair of the curriculumconmttee?
Yes.

How i s that person sel ected?

Board President.

How are the nenbers of the curriculumcomittee
sel ected?

Board President.

How often does the curriculumcomittee neet?
VWhen required.

Are there any regul arly schedul ed neetings?
No.

How i s a neeting schedul ed?

VWhen either a Board chairperson requests or the

Assi stant Superintendent for Curricul umrequests.

MR, ROTHSCHI LD: Can you read that back?

(Last question and answer were read by the court

reporter.)

ROTHSCHI LD:

VWhen you say a Board chairperson, you are referring to

the chair of the curriculumconmmttee?

Yes.

VWho attends the curriculumconmittee neetings?
VWi ch curriculumconmittee neeting?

Any curriculumcommittee neetings.

There are two separate curricul umcommttees.

30
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Can you describe those two committees?

There is the Board curriculumcomittee, and then there
is the comunity curriculumcomittee

Let's start with the Board curriculumconmttee. Wo
are the nmenbers of the Board curriculumconmttee?

The Board nenbers and t he Assi stant Superintendent.
Does anybody besides those individuals attend curricul um
conmittee neetings?

I f requested, yes.

Does faculty attend curriculumconmttee neetings?

VWi ch curriculumconmittee neeting?

The Board curriculumconmittee

I f requested, yes.

VWhat are the circunstances under which a faculty nmenber
is requested to attend curriculumconmttee neetings?
If there is a question about a specific issue that the
Board is reviewing, or it could be another

admi ni strator.

In your experience, has it been the Board curricul um
conmittee's practice to include faculty in the subject
matter being di scussed by the curriculumcomittee?

VWi ch curriculumcomittee?

The Board curriculumcomittee. |If the subject is
chem stry, has it been the commttee's practice to

invite a chem stry teacher?
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No.

VWhat is the community curriculumcomrittee?

The conmittee chaired by the Assistant Superintendent
for curriculumthat has teachers, comunity nenbers,
Board nmenbers and administrators on it.

Can you describe the functions of each of these
conmmittees in devel oping curriculumfor the Schoo
District?

The Assistant Superintendent is in charge of devel oping
the curriculumin conjunction with the teachers, brings
t hose recommendations to the comunity curricul um
conmittee, then brings those reconmendations to the
Board curriculumcomittee neeting.

And then would the next step in the process be --

To the full Board.

Just to make sure the answer is clear, the process is
that the Assistant Superintendent and faculty make
recomendations first to the conmunity curricul um
committee, then their recommendations go on to the Board
curriculumcommittee, and their reconmendati ons then go
on to the full Board?

Yes.

Is that practice the subject of witten policy?

No.

How was that practice devel oped?
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Prior to when | arrived

Did you follow that practice during the time that you
wer e Assi stant Superintendent?

Yes.

Did you ever deviate fromthat practice?

| don't renmenber deviating fromit.

Has that continued to be the practice during your tenu
as Superi nt endent ?

Yes.

Are you aware of that ever being deviated fronf?

To ny know edge, no.

Do you know whet her that practice was deviated fromin
t he devel opnent of the change in the biology curriculu
It was not devi at ed.

So it's your understanding that the process was that t
Assi stant Superintendent and faculty nade
recomendations to the comunity curriculumcomittee
and they nmade recommendations to the Board committee,
and then their reconmendati ons were made to the ful
Boar d?

Yes. And in fact, there is an internedi ate step of
where when the Board was review ng -- when the Board
District -- I"'msorry. Wen the Board curricul um
committee had recomendati ons that were going to the

full Board, the Assistant Superintendent sent to the

33
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full curriculumcomttee what those changes were after
they had their original recomendation.

So they were involved not in the official neeting,
but in the communicati on of what the Board curricul um
conmittee was doi ng.

Alittle while ago, you described your comunications
with the Thomas Mdre Law Center in the fall of 2004.

O her than that comunication, have you had any
conmuni cati ons wi th anybody outside the District prior
to the October 18th, 2004 resol ution bei ng passed
regardi ng the biology curricul un?

Yes.

VWho have you had conmuni cations w th?

Hundreds of e-mails, letters and phone calls.

Prior to the resol ution being passed?

Ch, ny apol ogi es.

That's all right.

You are tal king about the COctober 18th resol ution?
Correct.

| do not renmenber anybody prior to the Cctober 18th ne
personal |y conmuni cating with.

Do you know whet her anybody enpl oyed by the School

Di strict had conmuni cati ons wi th anybody outside of the
District about the biology curricul un?

| cannot speak to that. | don't know.
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Do you know whet her anybody on the School Board had
conmuni cati ons regarding the biology curriculumwith

i ndi vidual s or organi zations outside the District?
Prior to October 18th?

Correct.

| can't speak to that.

So you don't know?

" mnot sure.

It is possible?

Is it possible?

Yes.

Anyt hing i s possible.

Do you have any know edge? |Is this I don't renenber, or
you don't know at all?

My comment is | know of individuals that have discussed
topics. | don't know whether it was before the Cctober
18th or after.

VWhat individuals are you referring to?

M. Bill Bucki ngham and M. Al an Bonsell

Do you know who they have tal ked to?

| can't speak for them

You used the phrase speak for them | want to nmake sure
that we are distingui shing between sonething you don't
know and sonet hing you don't want to say.

Is it sonething you don't know or sonething you
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don't want to say?
| don't want to say.
I would |ike your knowl edge about who they have spoken
to.

MR G LLEN. If | mght, Eric. Do you know
meani ng do you know personally versus do you have an

under st andi ng? Maybe if you asked it that way.

MR, ROTHSCHI LD: | think either.
For a fact, unequivocally on the record, | don't know
ROTHSCHI LD:

Do you have an understandi ng of whether M. Bucki ngham
or M. Bonsell have tal ked to anybody outside of the
District?

| have an under st andi ng.

VWhat is your understandi ng?

That M. Bucki ngham al so spoke with the Di scovery
Institute.

VWhat is your understandi ng of what the Di scovery
Institute is?

It is an organization in western United States that
deals with scientific options.

How do you know t hat ?

| have talked with their attorneys.

VWen did you talk to their attorneys?

Face-to-face, sonmetine in Decenber. And over the past
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two weeks periodically.

MR. G LLEN. Were any of those discussions in
connection with the requests for |egal advice about the
subject matter of this dispute?

Yes.

MR G LLEN To the extent that those
conversations relate to discussions you had with
Di scovery Institute attorneys seeking | egal advice in
connection with this dispute, do not respond.
kay.

ROTHSCHI LD
Can you tell me circunmstances in which you did -- the
circunmstances that resulted in you having di scussions
with the Discovery Institute?
The legal matter.
Did you call them or did they call you?
They cal |l ed us.
VWat did they say when they called you?
They wanted to discuss the [awsuit.
VWho did you talk with there?
Set h Cooper, And anot her gentl eman whose nane | forget.
Do you know i f Seth Cooper is a | awyer?
That is ny understandi ng.
Do you know i f the other person was a | awer?

Yes.
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VWhat did you say when they said they wanted to di scuss
the lawsuit?
Cone on in and discuss it.
And when did you have that first contact?
The nmeeting was set up sonetine in Decenber.
Were you ever authorized by the School Board to have
conmmuni cations with the Discovery Institute?
Oficially, no.
VWhen was your next contact with thenf?
Prior to the Board neeting on -- I'mtrying to renenber
the date -- the 18th.
MR G LLEN. O?
Decenber .
ROTHSCHI LD:
VWere did you neet?
North Sal em El enent ary.
How di d your discussions with themat that neeting
begi n?
A discussion on whether they would be the law firm
MR G LLEN. I'msorry, Eric. Again, you can
di scuss how t hey begin, but don't discuss the subject
matter of the discussion.
MR, ROTHSCHI LD: Patrick, we need to really
di scuss whether this is an attorney/client comunication

here because M. Nilsen didn't seek themout for |egal

38
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advice. They called him

MR G LLEN: If you think -- that is fine.
Attorneys can -- particularly in public interest --
solicit clients which is my understandi ng of what
occurred here. | believe they have an attorney/client
rel ati onshi p, anyway.

ROTHSCHI LD

Is it your understanding that the School District has an
attorney/client relationship with the D scovery
Institute?
| can't define what that definition. Did they discuss
the lawsuit with then? The answer is yes.
Did you enter into a | egal engagenent with then? Have
you retai ned thenf?
Oficial docunment, no.
Have you verbally retained thenf
I"mnot sure what verbally retai ned them neans.
Have you said | want you to be ny | awer?
No.

MR, ROTHSCHI LD: | don't think any of these
conmuni cati ons are privil eged.

MR. G LLEN: | believe that they are. Have they
of fered -- have you conmmunicated to themw th the
under st andi ng they were offering you | egal advice which

you want ed?
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Yes.
ROTHSCHI LD
How di d you comunicate to them your interest in having
their |egal advice?
There are certain aspects of the case we have asked

guesti ons about that they have given us advice for

MR, ROTHSCHI LD: | amgoing to nove on fromthis
Patrick, and reserve nmy rights on the position. | may
cone back to it in the deposition. | don't want to sl ow

us down here
MR. G LLEN: Exactly.

ROTHSCHI LD

M. N lsen, did there cone a tine when the Pandas book
was donated to the School District?
Yes.
VWo donated the Pandas books?

| don't know.
VWhat ?

| do not know.

How di d you become aware of the opportunity to receive
t hese books?

M. Bonsell told nme that there are individuals that were
willing to donate the books.
VWen did he tell you that?

Sonetinme in the fall. | don't know when. | don't
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remenber .
How did you respond to that offer?

I will accept any free books any day of the week as |ong
as they are appropriate.
Did you ask hi mwho was donating the books?
No.
Have you heard anyt hing from anybody in the community
about who donated the books?
No.
Have you been asked by nenbers of the community to find
out who donated the books?

I amsorry. Ask that question again.

Has anybody in the community either directly to you or
in public School Board neetings indicated their interest
i n knowi ng who donated the books?
Yes.

How have you responded to those requests?

| didn't respond.

Is there a reason you think the conmunity shouldn't know
who is donating these books that have created a
controversy?

MR, G LLEN: Objection. Foundation, specul ation.

ROTHSCHI LD

You can answer, M. N lsen

| amsorry. The question again?
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Is there a reason that you have not tried to satisfy the
community's interest in finding out who is donating
t hese books that are causing controversy in the
conmuni ty?
I don't want individuals who donate free information
free materials, free books to be the center of a
controversy.
Do you know where the books were purchased fronf?

MR, G LLEN: (Objection. Again, speculation.
I will phrase it this way: W, the District, purchased
five books. I'mfamliar or at |east saw at one tine
where they were purchased, those five books. Sixty, no.
VWere were the five books purchased fron?
| don't remenber.
VWhat were the circunstances causing the District to
pur chase the books?
M. Baksa wanted copies for review, and conmmunity
menbers wanted to review copies.
Did M. Bonsell indicate whether he had any role in the
donation of the books?
No, he didn't tell ne.
VWhat was done with the books when they arrived at the
school ?
M. Bonsell gave themto M. Baksa.

VWhat did M. Baksa do with thenf
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Don't know.
VWere are the books now?
Don't know.
M. Nilsen, if you could turn to page five of the Answer
whi ch was P-2.
MR. G LLEN: FEric, are you going to break?
MR, ROTHSCHI LD: W can break after this question.
MR, G LLEN:  Fi ne.

Page five?

ROTHSCHI LD:
Yes, of P-2.
Yes.

Do you see at the end of the paragraph begi nning there
is no DASD Intelligent Design policy, there is a
statenent that the Pandas book is located in the school
library?

kay.

Do you see that?

Yes.

Do you know whether that is true?

That's where it's headed. | don't know where it
currently is due to the fact that it is waiting to be
stanped. Wiether it is physically housed at this exact
second, | don't know where it is. But that is where it

i s going to.
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How do you know that's where it is going to?

Because | directed it to go there

VWhen did you direct that the books be put in the schoo
library?

Late Decenber 22nd or 23rd

VWere were they before then, before you gave that
direction?

Don't know.

Did you have an understandi ng of where they were?
Either with the high school principal or with the
storage facility in the science room

Wy did you give that directive?

VWi ch directive?

To place the books in the school library.

M. Baksa and | on the 22nd and 23rd cane across the
fact that in the high school library, there is an
evol ution, Creationismcenter where the high schoo
librarian has fifteen to twenty books on this topic.

We were there for a high school student counci
breakfast and were talking to the librarian. And the
i brarian conmunicated to us that she had a whole unit

on the Creationism evolution of the theories debate.
And therefore, M. Baksa and | agreed, and | directed
t he best place for the books would end up being with al

t he ot her books that the District has on that topic.
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Is it your intention that's where the books will remain
t hr oughout the school year?
Housed there. | cannot tell you whether the librarian
may end up by request of a teacher bring whatever books
inthe library to the individual classroom But they
will be signed out and remain in the library as a hone.
MR, ROTHSCHI LD: Do you want to take a break?
MR G LLEN:  Yes.

(A recess was taken from10:35 to 10:45.)

AFTER RECESS

ROTHSCHI LD
Good nmorning, Dr. N lsen, what newspapers do you read as
a general practice?
If I mght before that question, let ne clarify two
addi ti onal questions you had prior to the break
Sur e.
VWhen | ended up saying they are not in the library, ny
comment was the fact they are not on the shelves. W
are waiting for a stanp to be nade. The donations are
physically in boxes within the office of the library.
Secondl y, your question as it relates to a teacher
bringi ng out the book, that would be housed wi thin al

the ot her books that are in that topic. It wouldn't be
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just one individual book |eaving the library.

A lot of teachers in units -- for exanple, when |
taught Indians, | would actually have all of the Indian
books bei ng taken out into ny classroomso the kids
could end up taking them

The only tine this book woul d be taken out of the
library would be in the context of the whole group of
books being taken. A teacher wouldn't take an
i ndi vi dual book.

I s the decision about whether to take that whol e group
of books and bring themto a classroombeing left to the
teacher's discretion?

Solely. The whole curriculummatter instructional piece
is the teachers discretion.

VWhen you say the whole curriculumnmatter, you are

tal king about this curriculummatter that is the subject
of this lawsuit?

I amtal king beyond this issue as well.

(Deposition Exhibit P-8 was marked.)

ROTHSCHI LD
So why don't we -- to nake sure the record is perfectly
clear, | amgoing to mark -- | amgoing to give you the
docunent we have narked as P-8 which is the -- do you

recogni ze what this docunment is?

Yes.
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VWhat is it?

It is the Biology I Planned Course/Curricul um Gui de.
Could you turn to the pages in the document which is
fairly near the end describing the curriculumitemthat
is the subject of this |lawsuit?

Coul d you show ne what page you are tal ki ng about?
They don't |ook |ike they are nunbered.

Can you then show ne?

They are one, two, three, four fromthe back

| have it.

Do you recogni ze the subject matter at the very bottom
where it says students will be nade aware of

gaps/ probl ens as the | anguage added to the bi ol ogy
curriculumthrough the October 18th resolution that is
the subject of this |awsuit?

Yes.

Is it your testinony that how this subject matter is
taught in the classroomis left to the discretion of the
i ndi vi dual teachers?

Yes and no. Yes, it is with the exception that the
teachers ask for additional direction

And what was the result of their request for additiona
direction?

The four paragraphs that they are required to read. So

the only change fromlast year to this year's
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instruction is those four paragraphs.
Just so that the record is clear on that subject --
MR, G LLEN: That press release policy is Exhibit
1 to the Answer if you care to reference it
MR ROTHSCHILD: | think I will mark it as a
separate exhi bit, but thanks.
(Deposition Exhibit P-3 was marked.)
ROTHSCHI LD
I am going to show you a docunent nmarked P-3. Do you
recogni ze that docunent?
Yes, | do.
VWhat is that?
Dover Press Rel ease.
And is the statenent that you were referring to in your
answer before that the teachers are required to read, is
that found in this press rel ease?
Yes.
VWer e does that begin?
The | ast two paragraphs on the first page.
Were does it end?
The first two paragraphs on the second page.
And teachers are required to read that paragraph?
Yes.
Beyond readi ng that paragraph, do teachers have

di scretion as to how to teach the subject matter that
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is -- that was added to the biology curricul umthrough
the Cctober 18th resol ution?

Yes.

Total discretion?

Tot al .

Am | correct in understanding your testinony that
teachers are not required to bring the Pandas book into
their classroomwhen they teach this unit?

That's correct.

I s anybody el se besides teachers allowed to take those
t ext books, the Pandas textbooks out of the library?

St udent s.

M. Nilsen, when | asked you about your prior
experience, you tal ked about serving as Assi stant
Principal, Principal, Assistant Superintendent and
Superintendent in various school districts.

In any school districts that you have been an
adm nistrator in, has the subject of Intelligent Design
be part of the curricul unf?

No.

VWhat about the subject of Creationisn?

Not that |I'm aware of.

If | extend that question to any school district in
whi ch you have taught, would your answer be the sanme?

Yes.
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VWhat newspapers do you read as a regular matter?

The Patriot News and the two York County papers.

Do you read the two York County papers everyday?

| read the -- | have a secretary pull all related

educational articles.

Do those clippings include the articles that have been

witten about the biology curriculumissue during 20047

Yes.

Have you ever asked any newspapers to correct anything

t hat has been reported about the biology curricul un?
MR. G LLEN: (bjection, relevance. Answer,

pl ease. |'msorry.

| have asked themto read the press rel ease on the

District web page.

ROTHSCHI LD

O her than that, have you ever asked the newspapers to

correct anything reported about the biol ogy curricul un
MR, G LLEN: Sane objection.

| don't remenber.

ROTHSCHI LD

Have you ever asked themto retract any itemreported

about the biology curricul un?

MR, G LLEN: (Objection, relevance.
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ROTHSCHI LD
Have you ever communi cated to any newspaper that you
have been m squoted regarding the subject of the biol ogy
curricul unf
MR, G LLEN: (Objection, relevance.
No.
ROTHSCHI LD
Have you ever communi cated to any newspaper that any
ot her individual has been m squoted regarding the
bi ol ogy curricul unf
MR, G LLEN: (Objection, relevance.
Sorry. Could you ask that question again?
ROTHSCHI LD
Have you ever communi cated to any newspaper that any
i ndi vi dual besi des yourself was m squoted or
m srepresented in the reporting about the biol ogy
curricul unf
MR, G LLEN: Sane objection.
Housed within the press release is a sentence that says
many statenents have been personal statenents and
opi nions fromthe nmedia, comunity nenbers and Board
menbers which are conpletely inaccurate or false. That
has been communi cated publicly.
ROTHSCHI LD

Is that the only way that that has been conmuni cat ed?
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Yes.
Are you aware of anybody el se involved with the biol ogy
curriculum School District enployes or School Board
menbers conmuni cating to any newspaper that they have
been mi squoted or their statements m srepresented?
MR, G LLEN: (Objection, relevance.

I amsorry. Ask that question again.

ROTHSCHI LDt
Are you aware of anybody el se involved with this biol ogy
curriculumissue, School Board menbers or enpl oyes of
the School District conmunicating to the newspapers that
they m sreported sonething or m squoted thenf?
Yes.
VWo has done that?

M. Bonsell and M. Bucki ngham
VWhat statenents reported in the newspaper articles --

| can't speak to that.

MR, G LLEN: (Objection, relevance.

ROTHSCHI LD:

How do you know that they conmunicated that to the
newspapers?
They individually told me that they had talked to
reporters about their msstatenents and

m srepresentations.

MR G LLEN. Wose nisstatement and
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m srepresentati ons?

M. Bonsell's and M. Bucki nghan s.
MR, ROTHSCHI LD: Can we take a short break?
MR, G LLEN: Certainly.

(A recess was taken from11:00 a.m to 11:10 a.m)

AFTER RECESS

(Deposition Exhibit P-4 was marked.)

BY MR ROTHSCHI LD

Q

M. Nilsen, I amgoing to show you a collection of
newspaper articles that we have marked col |l ectively as
Exhibit P-4. | amnot representing that this is every
article witten on the subject of the Dover biol ogy
curriculum but it is a large collection of articles
primarily fromthe York Dispatch and the York Daily
Recor d.

MR G LLEN: If | can, just for the record, I am
going to object to the use of the newspaper articles to
guestion himon the ground that they are all hearsay,
and statenents contained therein are hearsay. But go
ahead.

MR, ROTHSCHI LD: | disagree with your objection,

but we will proceed.
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ROTHSCHI LD

M. Nilsen, if you could turn to on the very first page
of this collection, there is a June 8th, 2004 article
fromthe York Dispatch. It contains near the top of the
docunent sonme statenents attributed to you

Were you aware that the newspaper reported these

st at enment s?
VWi ch statenents?

Begi nning wi th but Dover Area Superintendent R chard
Ni | sen and continuing the next four paragraphs through
options and theories.

MR. G LLEN: For the record, | object to all the

statenments on the grounds that they are hearsay.

I amsorry. \What is your question?

ROTHSCHI LD
Were you aware that the newspaper reported these
statenments nmade by yoursel f?

No.

Did you make the statenments reported in this newspaper?
I renenber the first three. | don't renenber the |ast
one.
So you don't renenber -- do you remenber being asked
about the evolution versus Creationi smdebate?
Yes.

VWhat did you understand that to nmean, that question to
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mean?

VWi ch question?

You said you do renenber being asked about the evol ution
versus Creationi sm debate?

No. | didn't say | renmenber being asked that.

Were you asked about the evol ution versus Creationism
debate by this reporter?

Yes.

VWhat did you understand to be neant about the phrase
evol ution versus Creationi sm debate?

As | said before, | don't renmenber this specific
guesti on.

Let's clarify. You do renmenber being asked about the
evol ution versus Creationi smdebate by this reporter?
No, | do not renenber that question.

Do you renenber being asked by any reporter about the
evol ution versus Creationi sm debate?

No, | do not renenber that specific.

Do you renmenber any questions by the reporters about the
i ssue of evolution versus Creationisn?

No, | do not renenber that.

Do you renenber being asked any questions by reporters
during the June, 2004 period about the teaching of
Creationi snf

No, | do not renmenber that.
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If you would, turn to the next news article.

Page t hree?

Yes. It is the news article June 9th, 2004 also from
t he York Di spatch.

kay.

About | think it is five paragraphs down, the paragraph
begi ns a recommendati on on the book. Do you see that?
Yes.

Do you see the second sentence of that paragraph states
Bucki ngham said the comm ttee would | ook for a book that
presented both Creationismand evolution; do you see

t hat ?

Yes.

Were you aware that the newspaper reported that
statenment by M. Bucki nghan?

No.

Do you renmenber M. Bucki ngham naki ng any statenents
about the curriculumcomrittee | ooking for a book that
presented both Creationismand evol ution?

| don't renmenber that, no.

Do you remenber hi mnmaking statements |ike that at any
time?

No.

Do you renmenber M. Bucki ngham ever bringing up the

subj ect of Creationismat any School Board neeting?
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Not that | can remenber.
Do you renmenber any other School Board nenber bringi ng
up the subject of Creationismat any School Board
nmeeti ng?
Not that | can remenber.
If you can turn to the next page.
(Wtness conmplies.)
Do you see there is a paragraph which begins with the
wor ds Assi stant Superintendent M chael Baksa?
Yes.
And two paragraphs down fromthat, the article reports
that M. Baksa said that teachers may nmake reference to
Creationismin class. Do you see that?
Yes.
Were you aware that --

MR d LLEN: (bjection, hearsay.
ROTHSCHI LDt
Were you aware that the newspaper reported that
statenment by M. Baksa?
| don't renmenber that, no.
Do you know whet her M. Baksa made that statenent?
| don't remenber that.
Do you renmenber M. Baksa ever naking any statenents
about teachers making reference to Creationismin class?

No, | do not.
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Whul d you turn to the next article which is a June 9th,
2004 article fromthe York Daily Record?

(Wtness complies.)

Do you see at the bottom of the paragraph -- it reports
Board President Al an Bonsell disagreed saying there were
only two theories (Creationismand evolution) that could
possi bly be taught. Are you aware --

MR, Gd LLEN: (bjection, hearsay.

ROTHSCHI LD
Are you aware of the newspaper reporting that statenent
by M. Bonsell?
| do not renenber that, no.
Do you renmenber M. Bonsell naking that statenent?
No, | do not.
Do you renmenber M. Bonsell naking any reference to
Creationismat any tinme in a Board neeting?
At a Board neeting, | do not renenber that, no.

MR, ROTHSCHI LD: Pat, as we go through these
articles, you can have a standing objection to hearsay.
| don't agree with it, but you won't have waived it by
not making it each tine.

MR G LLEN  Ckay.

ROTHSCHI LD
Could you turn to the next article which is a June 10t h,

2004 article fromthe York Daily Record?
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(Wtness complies.)
In the third paragraph, it says during this past Mnday
night's Board neeting, Board menbers Al an Bonsell, Noe
Wenrich, and Bucki ngham spoke aggressively in fair of
have a bi ol ogy book that includes creation as part of
the text.

Were you aware that the newspaper reported that?
No.
Do you recall any of those individuals speaking in favor
of a biology book that includes theories of Creationism
as part of the text?
No.
Could you turn to the article, the June 14th, 2004 York
Daily Record article?
Are these in order?
They are in the chronol ogi cal order, yes.
kay.
In the second paragraph, it is reported that at Monday's
School Board neeting, WIIliam Bucki ngham said as part of
a search for a new biol ogy book, he and others are
| ooking for one that offers bal ance between Christian
views of creation and Darwin's Theory of Evol ution

Were you aware --
That is not June 14th.

MR, G LLEN: He is |ooking at the second piece.



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

o »>» O > O

o »>» O >

>

>

o » O » O > O

Ni | sen Deposition 60

Turn the page.

ROTHSCHI LD
Sorry about that.
There's two 14's.

Do you see the second paragraph?

Yes.
Were you aware that the newspaper reported those
statenments by M. Bucki nghan?
No.
Do you renmenber M. Bucki ngham nmaki ng those statenents?
No.
Do you have a personal understanding of what is neant by
the term Creationi sn®?
Yes.
VWhat is your understandi ng?
My understanding is creation refers to the Biblica
account of the origins of life.
Anyt hi ng el se?
No.
Do you know that to be a scientific proposition?

| do or do not. | have no comment on that.
You don't have an under st andi ng?
No.

In the same article two paragraphs down, the paper

reports that M. Buckinghamsaid this country wasn't
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founded on Muslimbeliefs or evolution. He said this
country was founded on Christianity, and our students
shoul d be taught as such

Were you aware that the paper reported that
st at ement ?
I"maware of the context, not the specific verbiage.

Expl ai n what you nmean by that.

Meaning I am aware of the fact that the paper reported

61

that he made comments associ ated with Miuslim beliefs and

Christianity. But as far as those specific words, |

don't renmenber those specific words.

kay. Did you actually hear M. Bucki ngham say anyt hi ng

on the subject?

VWi ch subject?

The subject captured in those words, if not the specific

wor ds.

VWi ch subject? There's a nunber of subjects.

The subject of Miuslimbeliefs and the country being
founded on Christianity?

| amsorry. The question again?

Did you ever hear M. Bucki ngham make statenents to that

effect?
Yes.
Can you describe the circunstances in which he nmade

t hose statenents?
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No.

Was it at a School Board neeting?

Yes.

How was it that you cane to hear what was being sai d?
He said it at a School Board neeting.

But you don't remenber anything el se about the
circunstances in which he said it?

No.

Did you respond to that in any way?

No.

Do you agree with those statenments?

VWi ch statenents?

The statenents about this country wasn't founded on
Muslimbeliefs or evolution. This country was founded
on Christianity and our students should be taught as
such.

Housed within that are four or five different
components. | do not know whether this country was
founded or was not founded on Muslimbeliefs. | do not
know whet her this country wasn't founded on evol ution
This country was founded on Christianity?

You agree with that?

No.

VWhat about the statenment our students shoul d be taught

as such?
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| don't believe that. | wouldn't expect students to be

taught as such.

Was there any reaction to this statenment by

M. Bucki ngham by anybody there at the neeting?

| don't know whether there was or was not.

Could you turn to the article fromthe York D spatch

dated June 15, 2004 entitled Church State |Issue Divides.

If you can turn to the page -- the second page.

(Wtness complies.)

Fi ve paragraphs down or the fourth full paragraph there

is a paragraph that says nearly 2,000 years ago, soneone

died on a cross for us. Shouldn't we have the courage

to stand up for him-- attributed to M. Bucki ngham
Were you aware that the paper reported that

st at ement ?

No.

Do you know whet her M. Bucki ngham made that statenent?

Yes.

VWhen did he nake it?

That, | don't renenber.

Was it at a Board neeting?

Yes.

VWhat was bei ng di scussed when he made that statenent?

| don't remenber.

Do you renmenber whether the biology curricul umwas being
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di scussed?
My recollection is that it was not being discussed at
that time period.
But you have no recollection of what other subject
matter was being di scussed?
No.
The next paragraph says that Board nenbers Al an Bonsel
and Noel Wenrich agreed w th Bucki ngham sayi ng
Creationi smshould be taught to bal ance evol ution

Do you renmenber M. Bonsell or M. Wenrich maki ng
statenments about Creationi smbeing taught to bal ance
evol ution?
No.
M. Nilsen, do |I understand you correctly that not
wi t hstanding the fact that there are many articles
during this June period about discussion about teaching
Creationism you have no recollection of the subject of
Creationismat any School Board neeting?
That's correct.
Have t he School Board nmenbers expressed to you in any
other setting their desire to have Creationi smtaught in
t he public school ?
No. Exact opposite.
VWhat do you nean by the exact opposite?

They don't want the origins of life taught at all
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Creationi smspeaks to the origins of life. |If you note
as you highlighted, the planned course, the Board
adopted the section that says origins of l[ife will not
be taught.

Do you understand Intelligent Design to have any -- to
i nvolve at all the issue of the origins of life?
I"mnot that aware of the theory.

You don't know one way or the other?

No.

During 2004, was the District in the process of

pur chasi ng a new bi ol ogy textbook?

Yes.

Have you been involved in the purchase of other

t ext books besi des the biol ogy textbook?

Yes.

VWhat is the typical process for selecting and purchasing
a new textbook?

The teachers nake a recommendation to the Assistant
Superintendent. The Assistant Superintendent nakes a
reconmendation to the curriculumdistrict conmttee

The district committee makes a recomendation to the
district board committee, and the district board

conm ttee nakes a recommendation to the full Board.

That is the sane process we went through for devel opi ng

curricul unf



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Q

>

o » O >

Ni | sen Deposition

Yes, sir.

Did the teachers make a recommendati on in 2004 for the

purchase of a particul ar biol ogy textbook?
Yes.

VWhat was that?

The Princeton (sic) Hall when it was adopted in August,

M1l er Levin.

VWen did they nmake that recomendati on?

They made that reconmendation in 2003.

Did the Assistant Superintendent accept that
reconmendat i on?

Yes.

Let ne back track. Wen in 20037

The Spring of 2003.

The Assi stant Superintendent accepted that
reconmendat i on?

Yes.

Did the district curriculumcomittee accept that
reconmendat i on?

I can't speak to that. | wasn't there.

Did the Board curriculumconmittee ever instruct the
district or any enploye of the district to | ook for
ot her textbooks?

| can't speak to that. | wasn't in the neetings.

You are not aware of that otherw se?
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Did M. Baksa ever tell you that he had been instructed
to | ook for other textbooks?

| don't recollect himtelling me he was | ooking for
ot her textbooks.
Do you know whet her the Board on their own, the Board of
the Curriculum Conmittee or individual nmenbers of the
Board | ooked for other textbooks to use rather than the
M1l er Levin book?

| am not aware of that, no.
M. Nilsen, can you | ook back again at Exhibit 8 which
is the biology curriculum --
(Wtness complies.)
-- to the sane pages that we were | ooking at before?
(Wtness complies.)

It is about four pages back.

MR G LLEN. It is four fromthe back.

| have it now.

ROTHSCHI LD

For the subject matter that is the issue in this
litigation, the | anguage involving gaps and probl ens and
Intelligent Design, it states that the instructiona
strategies, learning practices, activities and
experiences will be lecture; is that right?
Yes.

VWhat will the teachers present in that |ecture?
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Goi ng back to a conversation | had with you prior, they
have within the context of what is outlined here ful
authority to teach whatever they so choose housed within
this planned course.

They requested on Novenber 24th a foll owmp and
expl anation of how to teach what is under the unit and
what the Board adopted and were therefore given those
four paragraphs. Beyond |ecture, what that exactly
means, | didn't wite this so | don't know what they
wer e speaki ng of.

Who did wite that?

The teachers in conjunction with M. Baksa.

Wote the statenment |ecture?

Yes.

But beyond reading the statenent, they can lecture
however they pl ease?

Yes, within the context of what is there nmeaning the
unit -- they can't lecture whatever they want to. An
exanpl e would be they can't go off and start talking
about World War |l because that is not the unit.

Fair enough. You said that the four paragraph statenent
there required to read was prepared in response to their
request for gui dance?

Yes.

G her than -- let me withdraw that for a nonent. Wo
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prepared that statenent?

M. Baksa in conjunction with Board nenbers and

t eachers.

O her than providing the teachers that statement which
they are required to read, have the teachers been given
any ot her guidance about how to present this unit?

Yes.

VWhat ot her gui dance?

I f any student brings up the question of either any
other Creationismor any other origins of life, they
have been directed not to speak to that, but to give
that information and that question directly to either
their parents and/or their own research

Let me nake sure | got that right. If any student
brings up either Creationismor origins of life, they
are directed not to answer, but to instruct the students
to ask their parents or do their own research?

Yes.

Have t he teachers been given any ot her gui dance besides
that directive?

No.

VWho gave the teachers that directive?

Me.

How was that communi cated?

Novenber 24th, 1:05, this office, this room
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Sitting around a table?

Yes.

VWho was present for that neeting?

M. Baksa, myself, the Union President, Bill MIler
Past President, and the Science Departnent.

Did you instruct them how they -- how they were required
to answer any other kinds of questions by students
relating to this unit?

They were instructed not to answer any questions dealing
with the origins of life. Any other questions in
Darwi ni an Theory or anything else that is discussed is
within their own domain.

Did you give themany instructions about how to answer
guesti ons about the subject of Intelligent Design?
Yes.

VWhat instructions were those?

Not to discuss it. Report -- any student requesting
that is to imediately go back to either their parents
or their own research, not a topic of discussion

Wy ?

Wy was M. MIler the past President?

No. Well done.

| figured at 11:30, you needed it.

Why did you give the teachers the directive not to

answer any questions about Intelligent Design?
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| didn't want to be sitting in a nmeeting with you across
the table in a legal suit.

Is that the only reason?

| believe it is a topic of discussion that should be
di scussed with parents, not the School District.
VWhat is it about Intelligent Design which is part of the
school ' s biol ogy curricul umwhich makes it --

MR G LLEN: (bjection, foundation,

characterization.

ROTHSCHI LD:
VWhat is it about Intelligent Design that nmakes it a
subj ect appropriate for discussion with parents, but not
in the school ?
The school has decided that the curricul umshoul d focus
on the Darwi ni an theory and not focus on other options
due to tinme constraints.

Is that the only reason -- is tinme constraints the only
reason that the school has decided it should focus on
Darwi n and not other options?
We are specifically, as the press rel ease says, a
standards driven curriculumand only address the
st andar ds.
VWhat is the purpose of addressing this section of the
curriculumif it is not going to be discussed, not part

of the standards?
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The purpose is there are individual students that have
ot her opini ons beyond the Darwi nian. W did not want to
be discrimnation. W firmy believe that any
i ndividual has a right to their own beliefs. W do not
want to be discrimnatory.

W are required to teach Darwin. W are also
required not to be discrimnatory.
How do you know that there are individual students that
have ot her opini ons besides Darwi n's?
I have tal ked to other students.
Is it your understanding that the individual opinion
that these students hold different fromDarwin's theory
is Intelligent Design?

MR, G LLEN: (bjection, foundation.
Coul d you ask that question, again?
ROTHSCHI LD
Is it your understanding that the individual beliefs
that these individuals hold different fromDarwi n's
theory include Intelligent Design?
Some, yes.
VWhen did you becone aware that students believed in
Intelligent Design?
Since | have been in education.
M. N lsen, didn't you testify that the first time you

became aware of Intelligent Design was July, 20047
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I amextrapolating the definition of Intelligent Design
Did in 1972 soneone tell nme that they believed in
Intelligent Design? No.

Am 1 telling you in 1972, a student communi cat ed
to ne that they felt there was an order to the universe
the answer to that would be yes.

VWhen the student expressed that order of the universe,
he was expressing a religious belief; wasn't it?

MR G LLEN: (Objection.

No.

ROTHSCHI LD:
You understood himto be expressing a scientific belief?
| was -- or | was accepting that he had a belief as a
nunber of students separate from evol ution

Did you understand those students' beliefs to be based
on any scientific information?

I"mnot sure they understood the scientific information
behind it. But | have cone to believe since then that
there is scientific information that supports their
bel i efs.

How have you cone to that belief?

I n readi ng.
VWhat have you read?
Articles dealing with Creationism Intelligent Design

Dar wi ni an debat e.
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VWhen did you read these articles?

The past 50 -- 45 years.

VWhen these students expressed to you their view of order
in the universe or Intelligent Design broadly defined,
did you understand themto be expressing it to you as
somnet hing that they thought was assigned of a scientific
contest, or was it sonething they believed of, a matter
of religious faith?

Wt hout question, scientific.

So in these past 45 to 50 years of reading, did you read
about Intelligent Design?

Yes.

So when you said before that the first tine you heard
about Intelligent Design was July, 2004, that wasn't
true; was it?

Yes, it was. | defined the 40 years since July. | have
read since July.

So no Intelligent Design before July, and all of it
after?

Yes.

But you read sonething different of a scientific content
regarding the issue of Creationisn?

No. | ended up reading scientific content as it rel ates
to scientific content.

Putting aside what you have | earned since July of 2004,
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did you read anything -- any scientific materials
regarding the issue of Creationisn?
Yes.
VWhat materials have you read?

| can't quote them | don't renenber.
They caused you to conclude that Creationismis a
scientific concept?

MR, G LLEN: Objection, characterization.

I have not said to you that Creationismis a scientific
concept. What | have said to you is that Intelligent
Design is a scientific concept.

ROTHSCHI LD
Let's go back to Intelligent Design. You are testifying
t hat you have done readi ng about Intelligent Design
since July?
Since July.
Didn't you answer before when | asked you what you have
done to investigate the subject of Intelligent Design
that you hadn't done anyt hi ng?

MR. G LLEN: Objection to the characterization of

his testinony.

I amnot saying | did an investigation. | am saying
read it. Meaning there is a difference between
researching it, and people end up sending nme articles

that | read since that time period.
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VWen | asked you at the begi nning of the deposition what
do you understand Intelligent Design to nmean, and you
said that scientifically, evolution has a design and
not hi ng el se. That was what you gl eaned from your

readi ng?

Coul d you read that again, please?

| asked you at the beginning of this deposition what do
you understand Intelligent Design to nean?

Correct.
You said that scientifically, evolution has a design. |
asked you if you neant had any ot her understandi ng about
Intelligent Design other than that, and you said no?
Correct.
That is all you have | earned fromthe readi ng you have
done?
Correct.
&oi ng back to the issue of Creationism is it your
understanding that there is scientific content to the
concept of Creationisn?

MR G LLEN: Objection, foundation.

I amsorry. | don't understand your question. You are
going to have to explain it nore.

ROTHSCHI LD
VWhen you answered ny question about the reading you did,

you sai d you have done readi ng about Creationi smand
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Intelligent Design and the controversy about Darw n?
Correct.

VWhat did you nean by the term Creationi snf?

As | said before, Creationism| define as the Biblical
reference of the origins of life.

Do you think that -- and that is something that is
articulated in the Bible anmong ot her places; correct?
Correct.

Are you aware of any scientific support for that version
of the origin of life?

No.

Whul d you agree as an educator that Creationi smshould

not be taught in public school science classes?

Yes.
Wy is that?
Agui | | ard.

That is the Suprene Court decision?
Yes.
VWhat do you understand Aguillard to provide?
MR G LLEN: Objection, foundation.
That specific Creationi smcurriculumshould not be
taught as a pl anned course.
ROTHSCHI LD:
Do you have an understandi ng of what was neant by

Creationismin that decision?
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No.

O her than the fact that a Court said you can't do it,
do you have any other viewpoint as an educator about
whet her Creationi smshould taught in science class?

That one trunps everyt hing.

If that decision was overturned, what woul d your opinion
be as an educator?

Ask the specific question

Putting the Supreme Court decision aside, do you believe

Creationi smshould taught in public school science

cl asses?
No.
Wy is that?

Because it is religious in nature.

Wy do you believe that?

As alluded to, ny definition of Creationismis a

Bi bl ical context, and the Biblical context is religious.
Could you turn to | believe it is Exhibit P-- it is the
one you are holding in your right hand -- P-3 which is

t he press rel ease?

(Wtness complies.)

Actually before we turn to that, can you explain to ne
how Intelligent Design the different from Creationi snf?
Creationismis based on the Biblical context.

Intelligent Design is based upon what | defined
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Intelligent Design as.
VWich is that evolution was the product of design?
Yes.
The curriculumstates that students will be nade aware
of gaps and problens in Darwin's theory.

VWhat is neant by the statenent there are gaps and
problens in Darwin's Theory?
Darwin's Theory is a theory and is not based in fact so
there are issues with Darwin's Theory.
Do you expect teachers to identify any specific gaps or
problenms to the students?
I don't know what they teach
The curriculumitem does not state that there are any
gaps or problenms with Intelligent Design

Is it your understanding that there are no gaps or
problenms in Intelligent Design?
We are not teaching Intelligent Design
You say we are not teaching Intelligent Design. Wy do
you say that?
Because they are not.
The teachers are required to -- Intelligent Design is
part of the curriculum correct?
No.
Intelligent Design is identified in the curricul un

Yes. ldentified, yes.
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And students are to be made aware of Intelligent Design?
Yes.
And teachers are required to read a statenent that
i ncludes the foll owi ng paragraph: Intelligent Design is
an explanation of the origin of life that differs from
Darwi n's vi ew?
Yes.
And continues it with further reference to Intelligent
Desi gn?
Yes.
Whul dn't you agree that is teaching, M. N |sen?
No.
VWhat do you call that if it is not teaching?
Maki ng awar e.
Maki ng aware is different fromteachi ng?
Yes.
Don't you agree, M. Nilsen, that anything a teacher
presents of a substantive nature to their students is
t eachi ng?
No.
MR, d LLEN: bjection, |eading.
MR, ROTHSCHI LD: He's not ny w tness.

MR G LLEN: You can't | ead.

BY MR ROTHSCHI LD
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You draw a distinction between maki ng aware and

t eachi ng?

Yes.

Do you believe the students will be | earning as they
listen to the statenent?

Yes.

So they will be |earning?

Yes.

One of the things that the students will be learning is
that there are gaps and problens in Darwin's Theory;
correct?

Yes.

But at the sanme tine that the teachers present that
statement, they will not be presenting to the students
the fact of whether there are gaps and problens in
Intelligent Design; correct?

That's correct.

So the students will learn that there are gaps and
problens in Darwin's Theory, but they will not |earn
that there are gaps and problens in Intelligent Design?
That's correct.

Whul d you agree that that is msleading the students?
No.

You don't think the students will be msled by the fact

that they are being told that there are gaps and
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problenms in one theory, but there are not gaps and
probl ens in the other explanation?

No.

That is not because you believe that there are no gaps
and problenms in Intelligent Design; is it?

That's correct.

You don't know one way or the other; do you?

No.

The required statenent al so conpels teachers to tell the
students that Darwin's Theory is a theory and not a
fact; correct?

Yes.

Now Darwi n's Theory is not the only theory being taught
to students in the Dover School District; is it?
That's correct.

It is not the only scientific theory?

That's correct.

VWat is the significance to your understandi ng of
characterizing a scientific concept as a theory? What
does that mean to you?

That it can't be proven in the |lab

Anyt hi ng el se?

No.

VWhat was the purpose of including that statenent in the

curricul unf
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| can't speak to that. | wasn't involved in the

di scussi ons.

Does the School Board require teachers to tell students
that any other theory is a theory, not a fact?

' mnot aware of any.

Can you explain why evolution is singled out anong al
scientific theories taught to Dover students as being a
theory, not a fact?

Again, | was not involved in the discussions.

Have you ever made any effort to nake sure that students
are nade aware that other theories are just theories,
not facts?

No.

Do you require teachers to nmake students aware that
there are gaps and problens in any other scientific

t heori es besides Darwin's Theory?

No.

Do you believe that is because all the other theories
don't have any gaps and probl ens?

No.

Again, this is Darwin's Theory being singled out?

I won't use those words, no.

It is the only one being treated that way?

Yes.

In the resolution, it says that students will be nade
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aware of other theories of evolution including, but not
limted to, Intelligent Design
VWhat other theories are being referred to in that
resol ution?
| don't know.
Are you aware of any other theories of evolution?
MR, G LLEN: Objection on the grounds the question
i s anmbi guous. You asked are you aware of any ot her
t heori es of evol ution.
ROTHSCHI LD
O her than Darwin's Theory and Intelligent Design, are
you aware of any other theories?
MR, G LLEN: Objection to the characterization of
Intelligent Design.
MR, ROTHSCHI LD: Fair point. Let nme withdrawit.
ROTHSCHI LD
Do you consider Intelligent Design a theory of
evol ution?
How are you defining evol ution?
I will make it sinpler. Do you consider Intelligent
Design a scientific theory?
Yes.
On what do you base that opinion?
Scientists that have said it is.

VWhat scientists are you referring to?
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| don't have any of nenory, but | have read and heard
that there are 300 nore, and Lehigh University
scientists have stated Intelligent Design is a
scientific theory.

VWhat do you understand the phrase theories of evol ution
to mean in this resolution?

| amsorry. The question again?

VWhat do you understand the phrase other theories of
evolution to nmean in this resol ution?

O her theories that explain species changing.

And do you read Intelligent Design to be included by the
text of this resolution as one of those other theories
of evol ution?

Yes.

So your understanding is Intelligent Design is one of
t hese other theories of species changi ng?

Yes.

Can you name any other theories of species changi ng?
No.

The statenent that the teachers are required to read
mentions Darwin's Theory, and it refers to Intelligent
Desi gn as an expl anation of the origin of life, but it
doesn't in any way nmention the possibility that there
m ght be other theories.

Wy is that?



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

>

o »>» O >

o » O >

Ni | sen Deposition

I amsorry? Could you --
The statenent that the teachers are supposed to read --
Yes.
-- identifies Darwin's Theory, and it describes
Intelligent Design as an explanation of the origin of
life that differs fromDarwin's view, but it doesn't
indicate in any way that there are other theories of
evol uti on.

Wy is that?
M ssed.
| am sorry?
M ssed.
Does that nean teachers are not permtted to describe
ot her theories of evolution?
No.
VWhat is a teacher supposed to do if a student asks her
to explain Intelligent Design?
As stated earlier, conmunicate that that is a very good
qguestion, but that they are to designate that to a
parent and/or their own research
VWat is the teacher supposed to do if a student asks her
to identify who the intelligent designer is?
Once again, that is a great question. You decide that
on your own.

VWhat is a teacher supposed to do if a student asks her

86
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to identify other theories of evolution?

MR. G LLEN: Objection. Calls for specul ation.
They can either comuni cate what they know or
conmuni cate that they don't know

ROTHSCHI LD:

M. N lsen, at the end of the second to |ast paragraph
of this press release, it states school districts are
forums for inquiry and critical discussions. The above
statement and the District's revised biology curricul um
t oget her provide an opportunity for open critica
di scussion -- the real heart of scientific practice.

VWo wote that?
| did.
Is that your objective in including this subject matter
in the biology curricul unf
First of all, I didn't include it. | aminplenenting
it. So you have to rephrase that question
And it is your responsibility to inplenment this policy?
Correct.
Do you understand that is what is being achieved by this
policy?
VWhat ?
Inquiry and critical discussion?
As it relates to the gaps, yes.

Not as it relates to Intelligent Design?
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No.

You are not allowi ng any critical discussion?

No.

You are not allow ng any open di scussi on?

Not on Intelligent Design.

Again, for the gaps, it is only evolution that you are
encour agi ng open critical discussion about gaps and
probl ens, not any other scientific theory?

Because that is the only scientific theory they are
tal king about. Again, in the book dealing with
Darwi ni an Theory, that is the only thing the standards
are requiring us to teach. 1In the book, there are
sections on it that tal k about the gaps and the

pr obl ens.

All we are doing is telling themto follow -- the
state requires us to do -- to followwhat is in the
book.

But there's a lot of other scientific theories that the
state standards require you to teach; correct?

| am sorry?

There are a lot of other scientific theories that the
state is requiring you to teach?

Yes.

And you are not explicitly encouragi ng open and critica

di scussion of the gaps and problens in those theories;
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are you?
Ch, yes. W would want open discussions on every
subj ect .
O her than Darwin's Theory of Evolution, you are not
explicitly stating it and telling the students to be
aware of gaps and problens in those other scientific
t heories?
MR, G LLEN: Objection, characterization.

Have we formally put it in witing? No. Have we had it
as a practice? Yes.

ROTHSCHI LD
And that practice has existed for how | ong?
Since the beginning of Aristotle's education
That practice was in effect in the Dover School District
during all the years you have been Assi st ant
Superi nt endent and Superi nt endent ?
Yes.
And that practice was in effect and something that could
be done for Darwin's Theory before this whole issue
arose; correct?
Yes.

But neverthel ess, you are inplenenting a policy that
requires that it be explicitly pointed out to the
students only for Darwin's Theory of Evol ution?

MR. G LLEN: Objection to the characterization.
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Am 1 follow ng what the Board has directed ne to do?
Yes.

ROTHSCHI LD

Do you have an understandi ng of why the Board has
singled out evolution anong all the scientific theories
taught to the Dover School District students --
No.

Let me just finish my question.
Sorry. You paused.
-- for having gaps and probl ens?

No.

VWhat are teachers supposed to do if a student reads

Pandas and asks questions to the teacher about the book?

| refer back to what | said originally. If it is a

di scussion dealing with Intelligent Design, the answer

is go research that on your own additionally and/or ask

your parents or whoever you so choose. It is not a
di scussion item

VWhy are you forbidding open and critical discussion
about Intelligent Design, but not any other theory of
evol ution?

The concerns of the teachers.

VWat concerns of those?

They believe they are liable if they open that

di scussi on.
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Is that the only reason that you forbid open critica
di scussion of Intelligent Design?
Yes. Beyond the tine frame as noted earlier
Have you told the teachers that that is why you are
forbi ddi ng open and critical discussion of the topic of
Intelligent Design?

MR. G LLEN:. Objection to the characterization of
t he policy.
They communi cated that was their concern. |
conmuni cated the directive to protect their concern

ROTHSCHI LD

Did you tell themthat was why you had issued that
directive?
Phrased to the extent where they were concerned about
the liability issue, and | then said your directive to
cover you in that case then is not to discuss it.
You said that to them this is to cover you?
Yes.
VWho did you say that to?
The individuals in the Novenber 24th neeting.
Is that the entire science faculty?
Yes.
Did anybody outside the District participate in the
creation of the press rel ease?

Defi ne outside of the district.
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Anybody not enpl oyed by the School District or nenbers
of the School Board.

No.
Was any counsel invol ved?
As enployed by the District? The answer is yes, counse
was i nvol ved.
Was that Stock and Leader?
Yes.
Coul d you turn back to page six of the Answer which was
Plaintiffs Exhibit 2?

(Wtness conplies.) | amsorry. | amgoing to
interrupt. For purposes of ny day, | was told you were
going to end at twelve o' clock. Are you |ooking further
out than that?

| thought we would go to 12:30 and take an hour break

MR G LLEN:  Yes.

ROTHSCHI LD

Do you recall earlier in the deposition | asked you
about that statenment of the valid and clearly secul ar
pur pose?
VWi ch statenent?

In the first full paragraph of page six.
Yes.
And you said you couldn't speak for the Board, but this

correctly expressed your purpose?
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Yes.

Can you explain how the science curricul umhas been
enhanced beyond how it previously existed by the change
in the curriculun?

Students prior to the change only knew that there was
one theory, Darwin's, and there were students that held
other theories. And those that were priorly

di scri m nated agai nst, now know there are other theories
and can believe those other theories and not believe the
School District is discrimnating against their beliefs.
VWhen you use the termtheories, do you nean scientific

t heori es?

Yes.

As of the tinme this resolution was passed, had you done
anything to ensure yourself that Intelligent Design was
in fact a scientific theory?

No.

Have you done anything since to assure yourself that
Intelligent Design is a scientific theory?

I will answer that as | did before. Have | done any
specific research on Intelligent Design? No. Have |
been given itens on Intelligent Design that | have read
since then? The answer is yes.

And based on those materials, you have assured yourself

that Intelligent Design is a scientific theory?
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Yes.
And have you assured yourself it is a valid scientific
t heory?
Yes.
MR, G LLEN: (Objection.
ROTHSCHI LD
VWhat materials that you have | ooked at have caused you
believe that it is a valid scientific theory?
Scientists with vignettes (sp.) That reflect a know edge
base have stated thus.
I amnot famliar with the termyou just used.
Vignettes are basically their resunes.
Do you have any understandi ng of how Intelligent Design
is viewed by the scientific community generally?
No.
Do you think that is inportant to your determ nation of
whet her you are actually presenting a valid scientific
theory to the students?
No.
Does it matter to you in terns of achieving this purpose
whet her there is any scientific nerit to Intelligent
Desi gn?
It goes back to the original belief. oviously, you and
| differ. | don't believe in our science classroomwe

are teaching Intelligent Design. | do believe that
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there are kids that do believe in Intelligent Design
So we are not teaching it. W are accepting beliefs in
ot her students that they believe differently than what
is being taught in that class.

For limted purpose, it is not inmportant whether it is
valid scientific belief or not?

Yes.

There are also kids who belief in the Biblical version
of creation; correct?

Yes.

You talked to them| amsure; right?

Yes.

So you coul d achi eve the sane objective by naking
students aware that sone people believe the Biblica
version?

I am not sure what your question is on that.

Is there a reason why you haven't included the Biblica
version as one of the beliefs that you want to not

di scri m nate agai nst?

| didn"t put it in. So | don't know what the
conversation and the reasoni ng was behi nd what was
chosen.

Is there any distinction in your mnd between a
curriculumitemthat nmakes students aware that there is

a Biblical version viewpoint about creation and one |ike
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t he one you have here that nakes them aware of

Intelligent

A Yes.

Desi gn?

VWat is the difference?

One is religious,

and one is not.

MR ROTHSCH LD: W'll take a two mnute break

MR G LLEN:

Sur e.

(A recess was taken from12:20 a.m to 12:25 a.m)

BY MR ROTHSCHI LD

Q Dr. N Isen,

Ni | sen frequently.

AFTER RECESS

apol ogi ze. | have been calling you M.

| apol ogi ze for that.

A No probl em
Q You worked hard for it. | didn't mean to disrespect
you.

In a couple of instances in the book Pandas, the

statenment is made that life itself owes its originto a

master intellect.

Are you aware of that statement?

A No.

Q VWhat do you understand that statenment to nean?
MR, G LLEN: (Objection, specul ation.

A | amsorry. \hat is the question?

BY MR ROTHSCH LD
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Do you have an understandi ng of what that statenent
means?
Can you please read it again, please?
Life itself owes its origin to a master intell ect

I don't have an understandi ng of what that neans.
Just listening to that passage, what is your
under st andi ng of what a master intellect would be?

I woul d never take a sentence out of context. | would
have to read the whol e context.
Wul d you like to | ook at the book?
Sure. Tell me where it is.

It's at the very end. You may need to read nore for
cont ext .
VWiere is the statement?
You see where | put the yellow tabs at the very end? It
says master intellect.
Ch.  Your question is?
VWhat do you understand a master intellect to be
referring to?

MR G LLEN: Objection, foundation.

| don't know.

ROTHSCHI LD:

Do you have any expl anation for what a nmaster intellect
could be referring to in ternms of the creation or

devel opnent of species other than to God?
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Yes.

VWhat ?

Ali ens.

Can you think of anything el se?

No.

Using master intellect in that context, it rmust nmean CGod
or aliens?

In this context, yes.

Also in the book -- and I will show you the passages --
it states -- and this is on pages 99 and 100 of the book
-- it states Intelligent Design nmeans that various forns
of life began abruptly through an intelligent agency
with their distinctive features already intact -- fish
with fins and scales, birds with feathers, beaks and

Wi ngs, etcetera.

Do you have any understandi ng of what kind of
actor could have caused forns of |ife to begin abruptly
as described here other than CGod?

Let me see the paragraph. Were the yellowtab is?
Bott om of page 99 | eadi ng over to 100.

Again, | amsorry. Your question?

Do you have any -- do you have an understandi ng of what
that could be referring to that could create life
abruptly as described other than God?

Agai n, aliens.
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And that is it?

Yes.

Do you understand Intelligent Design to be in any way

referring to the work of aliens?

Yes.

VWere did you get that understandi ng?

Board nmenbers have conmmuni cated that.

Is that your only source of understandi ng?

| amsorry. Phrase the question

Is that the only basis for your understanding that
Intelligent Design could be referring to the acts of

al i ens?

Again, | have not researched Intelligent Design

thoroughly so | don't intend to be an expert on it.

Have individuals -- specific Board nmenbers communi cat ed

to ne that they believe Intelligent Design refers to

aliens? Yes.

Could it be nore than that? | would not be an
expert to define that issue. | amnot going to debate
the Intelligent Design issue.

Are you famliar with the beliefs of the Raelians?
Sounds fam liar, but I can't be specific enough to say
yes.

Do you know anyt hi ng about their beliefs or principles?

No.
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VWhat Board nenbers told you that Intelligent Design is
about the work of aliens?
She said it is a possibility that it could be a work of
al i ens.
Who is that?
Angi e Yingling.
Anybody el se?
No.
Ms. Yingling has been quoted in the newspapers as
stating that persons on the Board call ed her an athei st
or un Christian in urging her to vote for the
resol ution.

Are you aware of those statenents?
As | read in the newspaper?
Are you aware that that has been reported, that she said
she had been called that?
Ask that question again.
Are you aware that Ms. Yingling nmade that accusation
that she had been called un Christian and atheist?
I remenber reading that in the newspaper, yes.
Are you aware of those statenments actually having been
made other than the fact that --
No.
-- she said it? Do you understand the concept that

creatures were created abruptly in their present form
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birds with feathers, fish with fins to be a tenet of
Creationi snf

| don't know enough about Creationismto say whether
that is the only tenet.

Do you know it to be a tenet of Creationisnf?

Yes.

Do you understand it to be a tenet of Creationismthat
humans were created in their present fornf

Again, | amnot an expert on what Creationismis or is
not. | can't speak to that because there are many
different theories and concepts within the unbrella
cal l ed Creationism

So it could be nore than just the Biblical theory of
Creationismor Biblical idea of Creationisnf

Yes.

Do you have an understandi ng of other concepts of
Creationismor just the Biblical concept?

There are other concepts of Creationism sure.

I's there anything consistent across theories or concepts

of Creationismthat causes you to put them under the
unbrella of Creationisnf
MR G LLEN: (bjection, foundation.
| amsorry. The question?
ROTHSCHI LD:

Is there anything consistent across different concepts
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of Creationismthat causes you to put themall under the
definition of Creationisn®
As defined by the public religious.
Anyt hi ng el se?
No.
The District produced to us an audi otape of the Cctober
18th neeting in which much of the discussion about the
bi ol ogy curriculumor some of the discussion of the
bi ol ogy curricul umwas cut off.

Do you know how t hat happened?
Yes.
How i s that?
G ving you the background as | alluded to before, the
secretary is fighting cancer. Qur second Board
secretary had a son that was involved in a westling
mat ch.

So our third individual Ed Hermance -- that is
actually the third Board secretary -- when he went to
change the tape, he communicated to ne that he left the
tape on pause. Wien he hit play, the pause was still on
so it did not record the second half of the Board
nmeeti ng.
kay. Has the Board devel oped a policy or -- strike
that. |Is there any policy in effect in the District to

all ow students to opt out of the discussion of or
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presentation of Intelligent Design?
Yes. If you look in your mnutes, your packet,
bel i eve the Assistant Superintendent devel oped a letter
that is going out.
And has that |etter been approved by the Board?
The Board will not approve it. It is not a Board issue.
That is sonmething that the admi nistration is doing on
its own?
Yes.
Who decided to do that?
In any controversial subject matter by Pennsylvani a
Code, a teacher -- | amsorry -- a parent can opt out of
any conversation due to religious purposes. W do send
periodic letters on subject matters that are of
controversy.

| directed the Assistant Superintendent to devel op
aletter on this controversy to make sure that anybody

above and beyond knew of that option

If you could turn to the -- and | really amnear the end
here. If you can turn to | believe it is Exhibit 4. It
is the production --or maybe 5. | amsorry. It is 5.

Turn to the page stanped 74.
(Wtness complies.)
This is a meno you prepared notifying the Board about

t he Conpl ai nt ?
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Yes.
In the second paragraph, you note for the Board the
el even parents who have filed suit. |Is there any reason
that you called that particularly to their attention?
The Board nenbers requested it.
VWi ch Board nenbers?
Board President Ms. Harkins asked who filed the suit.
VWhat was your understandi ng of why she was asking that
guestion?
MR G LLEN: (Objection, foundation.

I don't know. | can't speak for her

ROTHSCHI LD
Are you aware of any di scussion about nenbers of the
School Board or enployes of the School District or their
representatives planning to contact any of the
plaintiffs to discuss the | awsuit?

Read t hat question, again.
Has there been any di scussion that you are aware of
anong School Board nenbers or enployes of the Schoo
District about contacting plaintiffs to discuss the
| awsui t ?
No.
Turn to page 37.
(Wtness complies.)

Do you know whose handwitten notes those are?
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M. M ke Baksa.
If you turn to page 39 --
(Wtness complies.)
-- do you recogni ze the docunent narked page 39?
Yes.
Was that sonething that was submitted to the School
District?
| believe this was submtted to M. M ke Baksa.
By M. Bucki nghant?
That is ny understandi ng.
Do you know what the purpose was for this docunent?
| believe he had questions on the MIIler Levin book.
M. Baksa had questions?
M . Bucki ngham di d.
If you could, turn to page 55.
(Wtness complies.)
Do you recogni ze those notes?
Yes.
VWhose handwiting?
M. Baksa's.
Thi s docunent, the printed text states that it is a
survey of biology books used in area schools and has a
coupl e of schools filled in.
VWho created the printed text of this docunent?

M. Baksa.
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Was this a survey that he conducted?

H's office.

VWhat was the purpose of the survey?

MR, G LLEN: (bjection,

To find out what other districts or

ot her bi ol ogy books they had.

ROTHSCHI LD:

f oundat i on.

106

hi gh school s, what

The only schools listed here are private denom nati onal

school s; correct?

Yes.

Wy did M. Baksa do this survey?

MR, G LLEN: (bjection,

f oundat i on.

| don't know. You have to ask him

ROTHSCHI LD:

Were you aware he had done this survey?

Yes.

VWhen did you becone aware of it?

Sonetime this sunmer.

How di d you become aware of it?

He conmunicated to nme orally that

he had done so.

Did you ask hi mwhy he had done so?

No. | knew why.

Wy ?

The Board had asked the question,

had asked the question --

one or

if not the community

t he ot her

who and
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what ot her books were used in what other schoo
districts.

Do you know whether it was the Board or the conmmunity?
No, | don't. It is one or the other

Do you know why the survey was limted to denom nationa
school s?

Not with certainty.

Do you have any under st andi ng?

No, because there coul d have been different reasons.

Do you know whether the intention in doing this survey
was to identify books other than the MIIler Levin book
t hat was bei ng considered as the possibl e biol ogy

text book for the Dover District?

Again, | wouldn't define it solely in that area.
VWhenever we adopt a textbook, we try to research as nmuch
as possi ble who is using what and where.

Is it your practice for other textbooks to find out what
private denom national schools are using?

It is our practice to find out as nmany districts as
possi bl e.

These aren't districts. These are private

denom nati onal schools. 1s that your practice to find
out what private denom national schools are using?
Again, | answered it to the extent of where it is our

practice to find as many as possible. Wether those
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were forgotten or not or added later, | do not know
because | did not do the research
Are you aware of other textbook searchs where private
denom nati onal school s have been surveyed?
Yes.
For what kind of textbooks?
| directed when | was Assistant Superintendent the
secretary to contact all schools in York County.
never limted to public or private.
Did you ever instruct that search to be just directed at
private denom national school s?
No.

MR, ROTHSCHI LD: Thank you very much. |
appreci ate your patience.
G LLEN:
Ri chard, just a few questions that | would like to ask
to make sure that everything is very clear

Earlier, M. Rothschild asked you about teacher's
discretion in the curriculum | would like to ask you
sinmply do teachers have curriculumdiscretion to teach
Intelligent Design?
No.
Do teachers have discretion to lecture on Intelligent
Desi gn?

No.
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In the event as M. Rothschild has pointed out the
curriculumpolicy that was adopted calls for students
wi |l be nade aware of gaps/problens in Darwin's Theory,
do you have an understandi ng of how students are nade
awar e of gaps?
By their own research. Read that question again.
Do you have an understanding -- let ne ask you this:
Have you directed teachers as to how to nmake students
aware of gaps and problens in Darwin's Theory?
Beyond the textbook that they currently have and the
text book that the teachers requested has sections in it
t hat speaks to the gaps and probl ens.
Earlier, M. Rothschild asked you about a newspaper
article dated June 14th, 2004 fromthe York Daily
Record. It contains a statenent that was attributed to
M. Bucki ngham

I want you to | ook carefully at this portion of
t he statenent again which was read

MR, ROTHSCHI LD: Can you tell me what page you are
| ooki ng at?

MR. G LLEN: Certainly. The June 14th, 2004
article. Yes, that is the one.
G LLEN:
It contains a statenment this country wasn't founded on

Muslim beliefs or evolution -- close the quote.
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| ask you again: Do you recall M. Buckingham
maki ng that statenment, this country wasn't founded on
Musl i m beliefs or evol ution?
No. | don't renenber that.
As | focus your attention on that statenent, what is
i naccurate in your recollection about it now?
| don't renenber himsaying either. | don't renenber
hi m sayi ng that whole sentence. | don't renmenber him
saying this country wasn't founded on Muslimbeliefs or
evolution. | don't renenber him saying that in total
Just to be clear again, is it that you both don't
renmenber himsaying this country wasn't founded on
evol ution?
Agr eed.
And this country wasn't founded on Mislim beliefs?
Bot h.
Right. Oay. | just wanted to nmake that clear. | am
not sure it was entirely clear

MR, ROTHSCHI LD: Can | just follow up on that
poi nt ?

MR. G LLEN. As soon as | am done.

MR, ROTHSCHI LD: | just thought it would easier
That is fine.

G LLEN:

Just to be clear on this, do you have an under st andi ng
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of whether Intelligent Design posits a thesis with
respect to an intelligent agent?
| amsorry. The question again?
Do you have an under st andi ng concer ni ng whet her
Intelligent Design posits a thesis with respect to the
nature of an intelligent agent?

MR, ROTHSCHI LD: (Obj ection, form
| amsorry. You are going to have to do that one nore
time.
G LLEN:
Do you have an under st andi ng concer ni ng whet her
Intelligent Design posits --
VWhat does posits nmean?
Teaches, advances a thesis with respect to the nature of

an intelligent agent?

No. | don't know.
MR G LLEN. That is all | have.
ROTHSCHI LD

Just going back to the sentence in the news article, do
you recall M. Bucki ngham saying the second part of the
gquote here this country was founded on Christianity and
our students shoul d be taught as such?

No.

Taki ng the whol e quoted section there Muslimbeliefs,

evolution, Christianity, the whole thing, do you
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renenber M. Bucki ngham saying anything to that effect?
Do | renenber him saying in conversation about Mislins?
Do | renenber him saying in conversations about
Christianity? Yes. Wthin that context, no, | do not
remenber it.

Meani ng not anything to do with the biology curricul un
Not that | remenber, no.

And just one nore question. You testified in response
to your counsel's question that teachers have no

di scretion to lecture on Intelligent Design.

Isn't it the case that the biology curriculumsays
that they will lecture on this very subject matter? It
says lecture is the instructional strategy for the unit
that includes the presentation of Intelligent Design?
But not Intelligent Design. They are not to teach
Intelligent Design.

But they are going to read the statenent which inforns
students about Intelligent Design; is that correct?
That's correct.

That is a lecture; correct?

MR, G LLEN: Objection, characterization.

No. It is not. A lecture is nore than just reading a
statement. A lecture is an expanded presentation. [If |
ecture sonething, it is nore than just reading a

statenent.
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So the instructional strategy of |ecture does not apply

to the curriculumitemregarding Intelligent Design?
That's correct, as so defined by you.

As what is defined by ne?

You are conveying that lecture is a full explanation

| didn't define it. You defined it.
Okay. Then | defined it then

MR, ROTHSCHI LD: Thank you. | appreciate your
taking all the tine.

MR, G LLEN: Thank you.

(The deposition was concluded at 12:55 p.m)
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