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TO PLAINTIFF DAVID COPPEDGE AND TO HIS ATTORNEY OF RECORD, WILLIAM J.
BECKER, JR., ESQ., AND THE BECKER LAW FIRM:

Defendant California Institute of Technology (“Caltech”) will and hereby does move the
Court in limine for an order prectuding Plaintiff David Coppedge (“Coppedge”), his counsel and
witnesses from offering into evidence NASA’s Guidelines on Religious Exercise and Expression
in the Federal Workplace, or making reference to, comhenting upon, introducing testimony or
documents regarding, or presenting an.y argument pertaining to the contents thereof.

This Motion is made on the grounds that such evidence is inadmissible because it is
irrelevant, will lead to jury confusion, and is unduly prejudicial to Caltech. See Cal. Evid. Code
§§ 210, 350, and 352.

Caltech has satisfied the meet and confer requirements of Local Rule 3.57. Caltech
initially conferred with counsel for Plaintiff David Coppedge, William J. Becker, regarding the
substance of this Motion in November 2011. See Declaration of Melinda A. Gordon (“Gofdon
Decl.”) §J 4. At the time, Mr. Becker agreed to stipulate to limit the evidence at trial in a manner
consistent with the limitations requested in this Motion, and in fact signed that stipulation.
Gordon Decl. § 4, Ex. A. On February 24, 2012, Mr. Becker indicated that he was withdrawing
his agreement, and counsel for Caltech explained that Caltech therefore would be forced to file
this Motion.,

This Motion is based on this Notice of Motion and Motion, tﬁe accompanying
Memorandum of Points and Authorities, the Declaration of Melinda A. Gordon, the complete
files and records in this action, and on such oral and documentary evidence as may be presented

at or before the hearing of this Motion.

DATED: March i 2012 PAUL HASTINGS LLP
JAMES A. ZAPP
CAMERON W. FOX
MELINDA A. G ON

By:

—~ MELINDA ANGORDON

Attorneys for Defendant
CALIFORNIA INSTITUTE OF TECHNOLOGY
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MEMORANDUM OF POINTS AND AUTHORITIES

L. INTRODUCTION

Plaintiff David Coppedge (“Coppedge™) will try to offer into evidence a document entitled
“NASA’s Guidelines on Religious Exercise and Expression in the Federal Workplace” (“Federal
Guidelines™), as well as testimony, argument and comment regarding its contents. Coppedge
listed the Federal Guidelines on his trial exhibit list, as well as a 1998 memorandum to
supervisors at the NASA Lewis Research Center in Clevelénd, Ohio, regarding the Federal
Guidelines (“Lewis Memorandum™). Gordon Decl. 4 7-8, Exs. B-C.

Caltech objects to the introduction of the Federal Guidelines, the Lewis Memorandum
regarding them, and any other reference to or evidence of their contents, because they are
irrelevant, will lead to jury confusion, and will unduly prejudice Caltech. Cal. Evid. Code §§
210, 350 and 352. Caltech does not seek to exclude relevant evidence concerning transmission or
discussion of the Federal Guidelines that occurred in this case, such as testimony that Coppedge
géVe copies of the Federal Guidelines to Caltech employees in meetings, before he learned that

they do not apply to employees of private employers, like Caltech.

IL THE CONTENT OF THE FEDERAL GUIDELINES SHOULD BE EXCLUDED

A. These Matters Are Irrelevant And Should Be Excluded Under California
Evidence Code Sections 210 and 350.

At various points in this litigation, Coppedge has contended that the Federal Guidelines
apply to Caltech. But Coppedge is mistaken. On its face, the Federal Guidelines apply only to
federal employees of the United States Government. See Gordon Decl. § 7, Ex. B, p.1, para. |
(“The following Guidelines ... shall apply to ... officials[] and employees in the Federal
workplace. ... [T]he Guidelines [do not] define the rights and responsibilities of non-
governmental employers ... and their employees.”). Coppedge admits that he was employed by
Caltech. Coppedge Tr. 50:12-14, 365:4-7." Furthermore, Coppedge admits that Caltech is a
private non-profit educational institution, which manages the Jet Propulsion Laboratory pursuant

to a contract with NASA. Coppedge Tr. 334:4-7.% Therefore, the Federal Guidelines and its

Deposmon testimony C1ted herein is attached as Exhibit D to the Gordon Declaration.
JPL is unique in that regard It is the only NASA center that is not operated by federal

LEGAL US W # 70666785 -1-
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contents do not apply to Caltech and are irrelevant. The Lewis Memorandum, which concerns

implementation of the Federal Guidelines at NASA’s Lewis Research Center — a federal facility,

whose employees are federal government employees — is likewise irrelevant.’

B. These Matters Will Create Confusion For The Jury And Undue Prejudice To
Caltech, And Should Be Excluded Under California Evidence Code Section
352,

The Federal Guidelines and its contents, if allowed, also will lead to juror confusion and
undue prejudice to Caltech.

First, the only possible reason to share the Federal Guidelines’ contents with the jury is tol'
confuse théjury: to suggest that Caltech’s conclusions regarding (and handling of) Coppedge’s
conduct should be measured against the rules for federal employers. But these rules are different
from and broader than those applicable in a private workplace like Caltech. For example, under
the Federal Guidelines, “proselytizing™ is protected activity for federal government employees.
Gordon Decl. § 7, Ex. B. See also id. (“[E]mployees . . . rﬁay even attempt to persuade fellow
employees of the correctness of their religious views . . . ). A federal employee need only stop
when his or coworker asks him too. See id. (“[E]mployees must refrain from such expression
when a fellow employee asks that it stop or otherwise demonstrates that it is unwelcome.”).

A private employee, in contrast, has greater restrictions on workplace conduct, because a.
private employer has much greater freedom to regulate religious expression in the workplace,
incluﬂing proselytiéing - regardless of whether other employees complain. See, e.g., Silo v. CHW
Med. Found., 27 Cal. 4th 1097, 1105 (2002) (the parties did not dispute that a;1 employer may
take adverse action for proselytizing in the workplace if it interfered with the performance of the
employee’s duties or was directed at employees who made clear their objections to such
activities); Peterson v. Hewlett-Packard Co., 358 F.3d 599, 607-08 (9th Cir. 2004) (employer
need not accommodate an employee’s religious views if doing so would degrade or discriminate

against co-workers, implicate the employer’s diversity program, or have the effect of allowing the

government employees.

Furthermore, even in the context of federal employment — which is not at issue here - the
Federal Guidelines simply “govern . . . internal management™ and do not “create any new right . .
. enforceable at law . . .” Gordon Decl., § 7, Ex. B. '

LEGAL_US_ W # 70666785 -2-
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employee to impose religious beliefs on co-workers); Chalmers v. Tulon Co. of Richmond, 101

F.3d 1012, 1021 (4th Cir. 1996) (employee’s desire to impose her religious beliefs directly and
personally on co-workers was “not the type {of conduct] that an employer [could] possibly
accommodate”)."

Second, allowing the content of the Federal Guidelines to be presented to the jury (except
to the extent of Coppedge’s discussions of them) will unduly prejudice Caltech. If the jury thinks
Caltech is obligated to follow the Federal Guidelines, the jury may believe that Coppedge’s
conduct was protected and that Caltech’s decision to discipline him for that conduct was an
improper or unlawful violatioﬁ of those rules — even though they do not even apply here. Caltech
will suffer substantial undue prejudice as a result. And even if the jury does nof think Caltech is
obligated to follow the Federal Guidelines, providing the jury with a copy of (or unnecessary
detail about the contents of) the Federal Guidelines may invite the jury to apply those guidelines
to Caltech if they (albeit improperly) feel Caltech should be bound by them. This would also
result in undue prejudice to Caltech.

For these reasons, the Federal Guidelines and its contents should be excluded pursuanf to
California Evidence Code Sections 210, 350 and 352, including but not limited to the Federal
Guideiines themselves and the Lewis Memorandum, currently designated as trial exhibits 347 and

346, respectively.

DATED: March 2, 2012 PAUL HASTINGS LLP
JAMES A, ZAPP
CAMERON W. FOX
MELINDA A. GORDON

- ~ MELINI}A A. GORDON
Attorneys for Defendant

CALIFORNIA INSTITUTE OF TECHNOLOGY

* See also, e.g., Wilson v. U.S. West Comm’s, 58 F.3d 1337, 1341-42 (8th Cir. 1995) (employee
could not wear, uncovered, a graphic anti-abortion button even if the button reflected the
employee’s religious beliefs; it was offensive to other employees; “Title VII does not require an
employer to allow an employee to impose his religious views on others.”); Anderson v. US. F.
Logistics (IMC), Inc., 274 F.3d 470, 476-77 (7th Cir. 2001) (employee’s use of the phrase
“Blessed Day” imposed her religious beliefs on employer’s customers or vendors; a religious
practice that imposes beliefs on others can be restricted).

LEGAL US W # 70666785 -3-
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DECLARATION OF MELINDA A. GORDON

[, Melinda A. Gordon, declare: |

1. I am an attorney at law duly admitted to practice before this Court and all of the
courts of the State of California. I am an associate with the faw firm of Paul Hastings LL.P (“Paul
Hastings™), counse! of record for the California Institute of Technology (“*Caltech™) in this action.
I have personal knowledge of t,he facts contained in this Declaration, or know of such facts by my
review of the files maintained by Paul Hastings in the normal course of its business, and if called
as a witness, could and would testify as to their accuracy.

2. This Declaration is submitted in support of Defendant’s Motion /n Limine # 9
(“DML 9”) to Exclude Testimony, Evidence, Argument and Comment Regard%ng the Contents of
NASA’s Guidelines on Religious Exercise and Expression in the Federal Workplace (“Motion”).‘:

3. The Motion seeks a ruling on the inadmissibility of NASA’s Guidelines on
Religious Exercise and Expression in the Federal Workplace (“Federal Guidelines™), as well as
any reference to, commenting upon, introducing testimony or documents regarding, or presenting
any argument pertaining to the contents thereof. Specifically, the Motion seeks to exclude, at
minimum, the Federal Guidelines themselves and a 1998 memorandum to supervisors at the
NASA Lewis Research Center in Cleveland, Ohio (“Lewis Memorandum”), currently designated
as trial exhibits 347 and 346, respectively.

4. We initially conferred with counsel for Plaintiff David Coppedge, William J.
Becker, regarding the substance of this Motion in November 2011. At the time, Mr. Becker
agreed to stipulate to limit the evidence at trial in a manner consistent with the limitations
requested in this Motion, and in fact signed a stipulation. A true and correct copy of the parties’
Joint Stipulation To Exclude Evidence And Argument At Trial, signed by the parties on
November 30, 2011, is attached as Exhibit A hereto. _

5. On February 24, 2012, Mr. Becker inciicated he was withdrawing his agreement,

and counsel for Caltech explained that Caltech would be forced to file this Motion.

LEGAL US W # 70666785 -1-
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6. - Caltech will_ suffer prejudice if this Motion In Limine is not granted because the
evidence sought for exclusion is irrelevant, as well as inadmissible under California Evidence
Code section 352.

7. A true and correct copy of NASA’s Guidelines on Religious Exercise and
Expression in the Federal Workplace, which Coppedge produced to my office in this litigation
and which Coppedge designated as Trial Exhibit No. 347, is attached as Exhibit B hereto.

8. A true and correct copy of the Lewis Memorandum , which Coppédge produced to
my oftice in this litigation and which Coppedge designated as Trial Exhibit No. 346, is attached
as Exhibit C hereto.

9. Attached hereto as Exhibit I} are true and correct copies of excerpts from Days
One and Two of the deposition of David Coppedge, taken on September 1, 2010 and October 22,
2010.

I declare under penalty of perjury under the laws of the State of California that the

foregoing is true and correct.

Executed thisj th day of March, 2012, at Los Angeles, California.
MELINDA@GORDON

LEGAL US W # 70666785 -2-
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PAUL HASTINGS LLP

JAMES A. ZAPP (SB# 94584)
jameszapp@paulhastings.com
CAMERON W. FOX (SB# 218116)
cameronfox@paulhastings.com
MELINDA A. GORDON (SB# 254203)
melindagordon@paulhastings.com
515 South Flower Street
Twenty-Fifth Floor

Los Angeles, CA 90071-2228
Telephone: (213) 683-6000
Facsimile: (213) 627-0705

Attorneys for Defendant

.y
CALIFORNIA INSTITUTE OF TECHNOLOGY - “}(l & %
' 1. 7.
) . . ’ O 7.‘_155‘

SUPERIOR COURT OF THE STATE OF CALIFORNIA ’721,("04,

| COUNTY OF LOS ANGELES Oo@
DAVID COPPEDGE, an Individual, CASE NO. BC 435600

* Plaintiff,

: JOINT STIPULATION TO EXCLUDE :
Vs, EVIDENCE AND ARGUMENT AT TRIAL;
C : " [PROPOSED] ORDER THEREON
JET PROPULSION LABORATORY,

form unknown; CALIFORNIAY -«
INSTITUTE OF TECHNOLOGY; form

unknown; GREGORY CHIN, an” s /7 Trial Date: December 14, 2011
Individual; CLARK A. BURGESS, an' * " Place: . Department 54
Individual; KEVIN KLENK, an.Individual; Judge: Hon. Ernest M. Hiroshige

and DOES 1 through 235, inclusive,

Defendants.

LEGAL_US_W # 69711424 .4

JOINT STIPCLATION TO EXCLUDE EVIDENCE AND ARGUMENT AT TRIAL,
_ [PROPOSED] ORDER THEREON
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Plaintiff David Coppedge (“Coppedge”) and Defendant California Institute 6f Technology
(*Caltech™), through their respective couﬁsel of record, stipulate and agree that the parties, their
(‘;ounsel, and all witnessés, shall be prohibited at the trial of the above-captioned matter from
offering; ‘making refcrqnce to, commenting upon, introducing testimony or documents régarding,

or presenting any argument pertaining to:

1. Any media articles or internet coverage regarding this litigation and/or the events’

precéding it;

2, Any alleged discrimination, retaliation, or hostility to personal views purportedly

exhibited toward any employee of Caltech other than Coppedge;

3. Any discipline or investigation of aniy.employee of Caltech other than Coppedge,
provided that this will not exclude questions and testimony regarding the general types and
number of investigations in which Caltech’s Human Resources professionals have been involved

over the course of their careers;

4, Any witness or document not disclosed during the course of depositions or written
discovery or other information that either party improperly failed to produce in response to the

other 'party’s discovery requests; -

5. Witnesses’ political affiliation, voting record on Proposition 8, or sexual

orientation; and

6. Caltech’s fmancial condition or the .amount of punitive damages unless and until
the trier of fact (a) returns 2 verdict in favor of Coppedge awarding actual damages, and (b) finds
that Caltech is guilty of malice, oppression or fraud in accofdance with Califomnia Civil Code
Sections 3294 and 3295. The parties agree that the issue of punitive damages should be

bifurcated to a second phase of the trial, if necessary.

LEGAL US_W#69731424.4

JOINT STIPULATION TO EXCLUDE EVIDENCE AND ARGUMENT AT TRIAL,;
[PROPOSED]) ORDER THEREON,




1 Coppedge and Caltech further sﬁpulate and agree, through their respective counsel of

2 1 record, tilat the parties, their counsel and all witnesses shall be prohibited at the trial of the above-
3 | captioned matter from offeriﬁg into evidence any document containing NASA’s Guidelines on

4 Religious Exercise and Expression in the Federal Workplace, or any éxccrpt thereof; provided

5§ however, the parties agree that this does not exclude reference to the content of the NASA |

6 | Guidelines to the extent there were communications between Coppedge and others about it, if and

7 | only if the parties agree upon a limiting instruction regarding the NASA Guidelines not applying
8 | to Caltech employees. ‘ 7
o | patED: P/ F0) 2011 PAUL HASTINGS LLP
' : JAMES A. ZAPP .
10 CAMERON W, FOX
: MELINDA A. GORDON
11 -
12
. By
13y . -/ CAMERON W.FOX -
147 . _ - Attorneys for Defenddnt
5 : CALIFORNIA INSTITUTE OF TECHNOLOGY
1 ‘ . :
DATED: , 2011 THE BECKER LAW FIRM
_16_ ‘ WILLIAM J. BECKER
. 17 ‘ —_— Digitally signed by WiILialmJ Becker
Jr, Es
18 _ WI I | ’ a m 'J DN: c?\—wlihamj Becker Jr, Esq.

0=THE BECKER LAW FIRM, ou,

B e C ke r J r’ E Sq email=bbeckerlaw@gmail.com, c=US

]9 : . By Date: 2011.11.30 16:35:57 -08'00

WILLIAM J. BECKER

20
- " Attorney for Plaintiff

o2l - DAVID COPPEDGE
22 ‘
23
| 1T 1S SO ORDERED.
24

Dated:

25

Hon. Ernest M. Hiroshige
C26 : : Judge of the Superior Court

-8 27

4 28
b LEGAL_US W # 69731424.4

JOINT STIPULATION TO EXCLUDE EVIDENCE AND ARGUMENT AT TRIAL
[PROPOSED] ORDER THEREON
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PROQF OF SERVICE

STATE OF CALIFORNIA - )
) ss:

CITY OF LOS ANGELES AND COUNTY OF LOS )

ANGELES )

I am employed in the City of Los Angeles and County of Los Angeles, State of
California. I am over the age of 18, and not a party to the within action. My business address is
515 South Flower St_reet, Twenty-Fifth Floor, Los Angeles, CA 90071. :

On December 2, 2011, I served the foregoing document(s) described as:

JOINT STIPULATION TO EXCLUDE EVIDENCE AND ARGUMENT AT TRIAL;
[PROPOSED] ORDER THEREON

on the interested parties by placing a true and correct copy thereof in a sealed envelope(é) to the
following:

~ William J. Becker, Jr., Esq.  Attorney for Plaintiff
THE BECKER LAW FIRM DAVID COPPEDGE
¢/6 Los Angeles Superior Court
111 North Hill Street, Dept. 54
Los Angeles, CA 90012

VIA PERSONAL DELIVERY:

1 personally delivered such sealed cnvelope(s) by hand to the addressee pursuant to
CCP § 1011.

I declare under penalty of perjury under the laws of the State of California that the
above is true and correct and was executed on December 2, 2011, at Los Angeles, California.

Camcrm W Fox

Print Name

LEGAL US W #69731424.4

PROOF OF PERSONAL SERVICE
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THE WHITE HOUSE
QOffice of the Press Secretary
For Immediate Release August 14, 1887

GUIDELINES ON REUGIOUS EXERCISE AND
RELIGIOUS EXPRESSION IN THE FEDERAL WORKPLACE

The félbwing Guldelines, addressing refigious exarclse and rellgious expressien, shak apply 1o all chilial
executive branch agencles, officials, and employees in the Federal workplace.

These Guidelines principally address amployees’ rellgious exercisa and rseliglous expression when the
employess are acting tn the'r personal capacily within the Federal workplace and the public does not he
regular exposure to the workplace. The Guidelines do not comprehensively address whether and whan t
government and ifs employees may enpage in raligious speach directed at the public. They also do not
address refiglous exercise and religious expression by unifermed rilltary personngl, or the conduct of
business by chaplains employed by the Federal Government. Nor do the Cuddelines define the rights an
responslblities of non-governmental employers -- Including religiouss employers — and thelr enployses.
Although these Guidelines, including the exa mpies cited In them, should answer the most frequently
encountered quesfons in the Federal workplace, sctual cases somefimes wil be complicated by addiio:
facts and circumstances that may require a different result from the one the Guidelnes indlcate.
Secfion 1. Guidelines for Raligious Exerclse and Religlous Expression In the Federal Workplacs. Execu
depariments and agencles ("agenclea”) shal permit parsonal religlous expression by Foderal employee:
the greatest extent possible, consistent with requirements of law and interests in workplace efficlency as
described In this sst of Guidslines. Agencies shall not discriminate against employees on fhe basis of

NASA Polcy Statement on;
+Divarslty

+Non-Harassment

+Equal Enployment Cpportunity

refiglon, require refigious particlpation of non-participation as a condition of employment, or permrit relig
harassment. And agencles shall accommodate employees' exercise of thalr rellgion In the circumstance
speclfied in thase Guidelines. These requiraments are but applications of the genera! principle that

agencles shal treat all ermployees with the same respect and consideration, regardiess of thelr refigion (

NASA GlonnRessarch Center
21000 Brookpark Road
Cleweland, OH 44135
Phone: (216) 433-4000

A. Rellgious Expression. As a mafter of law, agencles shall not restrict personal religious expression by

employees in the Federal workplace exzept where the employee's interest In the expression ks outwelghs
by the government's Interest in the efficlent provision of public senices or where the expression intrudes
upon the legiimate rights of other employees or creates the appearance, to a reasonable obsaner, of a

Emergency Closure Information
(216) 433-WEAT (9328)

official endorsement of refigion. The examples cited in fhesa Guidelnes as permissible forms of religiou
exprassion wil rarely, if ever, fall within hese excepfions.

Visitor Center Phone: (216)
433-200%
Phone: (216} 433-2000

As a general rule, agencles may not regulate employees' personal religicus expression on the basis of 1
contant or viewpoint. In other words, agencles generally may not suppress employees’ private religlous
speech in the workplace whils feendng unreguiated ofher private employee speech that has a comparabk

Feedback

effact on the efficiency of the weriplace — including idealogical speech on poliics and other fopics —
because to do 0 woukd be to engage [n prasumptively unlawful content or viewpolnt discrimination.
Agencles, however, may, [n thelr discrefion, reasonehly regulate the time, place and mannsr of all

employee speech, provided such regulations do notdiscriminate on the basis of content or viewpolnt.

The Federal Governtment generally has the authority to regulate an employee's private speech, inoluding
rellglous speech, where the employee's Interest In that speech Is outweighad by the goverrrments intera
promofing the efliclency of the public senvices it performs. Agencles should exarolse this authority

- evenhandedly and with restraint, and with regard for the fact that Americans are used to expressions of
disagreement on controversial subjacts, including religlous ones, Agencles ane not required, howewver, 4
permit employess to use work e to pursua religlous or Ideological agendssa, Federal employees are p

http:/fwww . grenasa.govi WWW/OHR /rel. htm 3/4/2009 4:27

EXHIBIT 347

CHPP0000302
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1o perform offictal work, not o engage in personal religious or ideslogical campaigns during work hours

{1) Expression in Private Work Areas, Employees should be penmitied to engage in private religious
expression in personal work areas not regularly open to the public to the same extent that they may eng:
in nonreligicus private expression, subject to reasonable content- and viewpolnt-neutral standards and
restrictions: such religious exprassion must be permitted so long s it does not interfere with the agency
carrying out of its officlal responsibilities.

Examples
{a) An employee may keep a Bible or Koran on her private desk and read it during breaks.

(b) An agency may restrict all posters, or posters of a certain size, in privale work areas, or require tha
such posters be displayed facing the enployee, and not on common walls; bui the errployer typically
cannot single out refigious or anfi-religious posters for harsher or preferentia) reatment.

(2) Expression Among Fellow Employees. Employess should be perrritted to engage In relgious expres
vith fellow employees, to the sama exent that they may enpgage in comparable nonreligious privals
expression, subject to reasonable and content-neutral standards and restriciions: such expression shoul
not be restricted so long as it does nat interfere with workplace efficiency. Though agencies are ertilad
regula® such emplbyee speech based on reasonable predictions of disruption, they shoul not restrict

speech based on merely hypothetical concerns, having littie basis in fact, that the speach will hawe a
delaterious effect on workplace efficiency.

Bamples

(8} In informal settngs, such as cafeterias and halways, employees are entified to discuss their refigiou
views with one another, subject only to the same rules of order as apply to other employee expression, |
agency permits unrestricted nonreligious expression of a controversial nature, it must likewisa permit
equally controversial religious expression.

(b} Employesas are enfitied to display religious messages on items of clothing to the same extent that the
are parmitied to display other comparable messages. So long as they do nol convey any governmental
endorsement of religion, refigious messages may not typically be singled out for suppression.

{c) Employees generally may wear religious medalfions over their clothes or so that they are otherwise
visible. Typically, this alone will not affect workplace efficiency, and therefore is protected.

(3) BExpression Directed at Fellow Employees. Employees are permilied to engage in refigious expressic
directed at fellow employees, and may even attempt {o persuade fellow employees of the correctness of
thair religious views, to the same extent as those employees may engage In comparable speech nat
invaiving refigion. Some religions encourage adherents to spread the faith at every opportunity, a duty i
can encompass the adherent's workplace. As a general mater, proselytizing is as entitted to canstitutior
protection as any other form of speech — as Jong as a reasonable abserver woukd not interpret the
expression as government endorsement of religlon. Employees may urge a colleague to paricipate or n
participate in refigious activities to the same extent that, consistent with concerns of worlplace officionc:
they may urge their colleagues to engage in or refrain from other persanal endeavors. But employees n
refrain from such expression when a felbw en’ployee asks that it stop or otherwise demonstrates that iti
unwelcome. (Such expression by supervisors is subject to special consideralon as discussed in Secta
B(2) of thesa guidelines.)

Bamples

(a) During a coffee break, one employee engages another in a polite discussion of why his faith should
embraced. The other employae disagrees with the first employee's religious exhortations, but does not ¢
that the comersatien stop, Under these circumstances, agencies should not restrict or interfere with su
speech.

(b} One employee invites another employee to attend worship senvices at her church, though she knows
that the imvitee is a devout adherent of another faiih. The invitze is shocked, and asks that he invitation s
be repeated, The original invitation is protected, but the ernployee should honer the request that no furth
invitations be issued.

(¢) In a parldng lot, a non-supenisory emplkyee hands ancther employee a religious tract urging that st
comert to another religion lest she be condemned to eternal damnation. The proselytizing ermployes say
nothing further and does not inguire of his coleague whether she followed the panphbfs urging. This
speech typically shoukd not be restricted.

Though personal religicus expression such as that described in these examples, standing alone, is

protected in the same way, and to the same extent, as other cons§tutionaly valued speech in the Feder:
workplace, such expression shouid not be penmitied if it is part of a larger patiern of verbal atiacks on fe
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employees {(or a specific employee) not sharing the faith of the speaker. Such speach, by virtue of its
excessive or harassing nature, may constituie religious harassment or creale a hostile work environman
as dessribed in Part B(3) of these Guidelines, and an agency should not tolerate it

{4) Expression in Areas Accessible to the Public. Where the public has access to the Federal workplac:
all Federal employers must be sensitive to the Establishment Clause's requirement that expression not
create the reasonable impression that the gowemment is sponsoring, endorsing, or inhibifing re ligion
generaly, or favoring or disfavoring a particular religion. This is particutarly important in agencies with
adjudicatory functions.

However, even in workplaces open to the public, not all private employee religious expression is forbidd
For example, Federal employees may wear personal refigious jevweiry absent special circumstances (su
as safety concems) that might require a ban on all similar nonréligious jewelry, Employees may atso
display religious art and literature in their parsonal work areas to the same extent that they may display
other art and Tterature, 50 long as the viewing public would reasonably urderstand the religious express
o be that of the employee acting in her personal capacity, and not that of the government itseif. Sirilar
their private firme employees may discuss religion with willing cowarkers in public spaces to the same ex
as they may discuss other subjects, so long as the public would reasonably understand the refigious
expression to be that of the employees acfing in their personal capacites.

B. Religious Discrimination. Federal agencies may not discriminate against amployeas on the basis of t
rekgion, rekgious beliefs, or views concerning refgion.

(1) Discrimination in Terms and Condiions. No agency within the executive branch may promots, refus
promote, hire, refuse to hire, or otharwise favor or disfavor, an employee or potenfal employee becaus
his or her religion, religious beliefs, or views conceming refigion. |

Eamples

(a) A Federal agency may not refuse to hire Buddhists, or impose more anerous requirements on
applicants for employment who are Buddhists.

(b) An agency may not impose, explicitly or implicity, stricter pramotion requirerhents for Christians, or
impose stricter discipline on Jews than on other employees, based on their rellgion. Nor may Federal
agencies give advantages to Christians in promofions, or impose lesser discipline on Jews than on othe
emplyees, based on their religion.

-{c) A supendsor may not impose more onerous work requirements on an employee who is an atheist

because that employes does not share the supervisor's refigious beliefs.

{(2) Coercion of Employee’s Parficipation or Nonparticipation in Religious Activities. A person holding
supanisory authority over an employee may not, explicilly or inpbcity, insist that the employee participi
in religious activites as a condition of confinued employment, promotion, salary increases, preferred jol
assignments, or any cther incidents of employment, Nor may a supenvisor insist that an employee refrai
from parficipating in religious activifies outside the workplace except pursuant o otherwise legal, neutral
restrictions that apply to employees' off-duty conduct and expressicn in general {e.g., restrictions on
poliical activites prohibited by the Hatch Act).

This prohibition leaves supervisors free o engage In some kinds of speech about refigion. Where a
supervisor's religious expression is not coercive and Is understood as his or her persenal view, that
axpression is protected in the Federal workplace in the sarre way and to the same extent as ofher
constitutionally valued speach. Far exampla, If surrounding circumstances indicata that the expression i:
merely the personal view of the supenisor and that employees are free to reject or ignare the supemsu

point of view or imvitation without any harm fo their careers or professicnal fives, such emresslon i 80
protected.

Because supenisors have tha power to hire, fire, or promote, employees may reasonably perceive theil
supendsors' religious expression as coercive, even if it was ot intended -as such, Therefora, supenvisor
should be careful to ensure that their statemments and actions are such that employees do not perceive a
coerclon of religious or non-refigious behavier (or respond as if such coercion is occuring), and shouk
whera necessary,-take appropriate steps to dispel such misperceptons.

Examples

{a) A supenvisor may invite coworkers to a son's confirmation in a church, a daughter's bat mizvahin a
synagogue, of to his own wedding ata temple. But a supenvisor should not say 1o an employee: ™I didn'
you In church this weeit | expect to see you there this Sunday.”

{b) On a bufietin board on which personal notices unrefated to work regularly are permitied, a wpérvism

may post a flyar announcing an Easter musical senvce at her church, with a handwritien nofce invifing
co-workers 0 attend. But a supendsor should not circulate a mema announcing that he will be leading
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lunch-hour Talmud class that employees ghould attend in arder o participate in a discussion of career
advancement that will convene at the conclusion of the class.

(c} During a wide-ranging discussion in the cafeterfa about various non-work related matiars, a supenrdt
states to an employee her belief that refigion is important in one's fe. Without more, *his is not coercive

and the statement is protected In the Federal workplace in the same way, and to the same emnt. asoth
constitutionally valued speech.

{d) A supenvisor who is an atheist has made it known that he thinks that anyone who attends church
regularly should nat be trusted with the public weal Over a pericd of years, the supervisor regularly awe
meritincreases 1o enmployees who do not attend church routinely, but not to erployees of equal meritw
do attend church, This course of conduct would reasonably be percewed as coercive and should be
prohibited,

(e) Ata lunch-table discussion about abortion, during which a wide range of views are vigorously
expressed, a supenvisor shares vith those he supervises his belief that God demands full respect for uni
Ife, and that he believes it is appropriate for all persens ta pray for the unborn, Another supenisor
expresses the view that aboriion should be keptlega because God teaches that women must have contr
ower their own bodies. Without more, neither of these comments coerces employees' reigious conformi
or conduct Therefore, unless the supenvsors take further steps to coerce agreement with their view or:
in ways that could reasonably be perceived as coercive, their expressions are pratacited in the Faderal
workplace in the same way and o the same extent as other constitutionally valued speech.

(3) Hostile Work Environment and Harassment. The: law against workplace discrimination protects Fede
emplyees from being subjected to a hostile envronment, or refigious harassmend, in the form of religion
discriminatory infimidation, or pervasive or severe religious ridicule or insult, whether by supenisors or
felow workers. Whether particular conduct gives rise 1o a hostile environment, or constitutes impermissi
refgious harassment, will usually depend upon its frequency or repefitiveness, as wel as its sevarity. Th
use of derogatory language in an assaultive manner can constitule statutory religious harassment if it is
severe or invoked repeatedly. A single incident, if sufficiendy abusive, might also constitute statutory
harassment. Howewver, akhough ermployees shoukd always be guided by general principles of civiity and
workplace efficiency, a hostile envronment is not created by the bare expression of speech with which
some employees might disagree, In a country where freedom of speech and religion are guaranteed,
citizens should expect to be exposed to ideas with which they disagree.

The examples below ara intended {o provide guidance on when conduct or words constitute religious
harassment that shoukd not be tolerated in the Federal workplace. In a particular case, the question of
employer fability would require consideration of additional factors, including the extent 1o which the age
was aware of the harassment and the actions the agency tock to address it :

Examples

(a) An employes rapeatedly makes derogatory remarks fo other employees with whom she is assigned -

work about their faith or lack of faith. This typlcalty will constitute refgious harassment An agency shou -

not folerate such conduct

(b) A group of employees subjects a fellow empioyee to a barrage of comments about his sex ifs, know
that the targeted employee would be discomforted and offended by such comments because of his relig
heliefs. This typically will constifite harassment, and an agency should not tolerate it

{c) A group of employees that share a common faith decides that they want to wm‘k exclusively with peo
who share their views. They engage in a patiern of verbal attacks on other employees who do not share
their views, caling them heathens, sinners, and the like. This conduct shauld not be folerated.

{d) Two employees have an angry exchange of words. [In the heat of the moment, one makes a derogat
comment about the other's reigion. When terrpers cool, no more Is said, Unlass the words are sufficier
savere or pervasive to altar the condifions of the insulted employee's employment or create an abusive
working environment, this i3 not statutory religious harassment

(e) Employees wear religious Jewelry and medalions over their ciothes or so that they are otherwise visi
Others wear buttons with a generalized relgious or anti-religious message. Typicaly, these expressions
personal and do not alone constitute refglous harassment

{f) In her private work area, a Federal worker keeps a Bible or Koran on her privaie desk and reads it
during breaks. Another emplyes displays a pictura of Jesus and the ted of fhe Lord's Prayer in her pri
work area, This conduct, without more, is not religious harassment, and does not creats an impermissit
hosfile emvironment with respect to empioyees who do not share those religious iews, even if they are
upset or offended by the conduct

(9) During lunch, certain employees gathar on their own time for prayer and Bible study in an empty
conference room that employees are generally free o use on a firstcome, firskserved basis. Such a
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gathering does not constitute refigicus harassment even if other employees with different views on howt )

pray might feel excluded or ask that the group be disbanded. -

C. Accommeodation of Religtous Exercise. Federal law requires an agency to accozmmdate employess’
exarcise of their religion unless such accommedation would impose an undue hardship on the conduct.
the agency's operatians. Though an agency need not make an accommodation that will resuit in more ¢
a de minimis cost to the agency, that cost or hardship nevertheless mus! be real rather than speculative
hypethetical: the accommodation should be made unless it would cause an actual cogt 1o the agency or
other employees ar an achial disruption of work, or unless it is otherwise barred by law. -

In addition, religious accommodation cannot be disfavored vis-a-vis other, nonreligicus accammedation
Therefore, a relgious accommodation cannot be denied if the agency reguiarly. permts similar
aocommodahons for nonreligious purposes.

Exa_mplas

(a) An agency must adjust work schedules to accommodate an employee's religious observance - for
examplie, Sabbath or religious holiday observance - if an adequate substitute is awailzble, or if the
empioyee's absence would not otherwise impose an undue burden on the agency.

{b) An employee must be permitted to wear religious garb, such as a crucifix, a yamulke, or a head s
or hijab, if wearing such atfire during the work day 15 part of the employee's religious practice or
expression, so bong as the wearing of such garb does not unduly Interfare with the functioning of the

" workplace,

{c) An employee should be excused from a parficular assignment if performance of that assignment wou
contravene the employee’s religious befiefs and the agency would-not suffer undue hardship in reassigr
the employee o ancther detail.

(d) During lunch, certain employees gather on their own time for prayer and Bible study in an empty
conference room that employees are generally free fo use on a first-come, first-served basis. Such a
gathering may not be subject to discriminatory resiricticns because of its refigious content.

In those cases where an agency's work rule imposas a substantia) burden on a particular employee’s
exercise of religion, the agency must go further; an agency should grant the employee an exempiion frc
that rule, unfess the agancy has a compeling interest in denying the exsmption and there is no less
restrictive means of furthering that Interest

Examples

{a) A corections officer whose religion compels him or her to wear long hair should be granled an
exemplion from an otherwise generally applicable hair-iength policy unless denial of an examption is the
jeast restrictive means of preserving safety, security, discipline ar ather compeling infarests.

(b) An applicant for efrployment in a gevermnmental agency who is a Jehovah's Withess should not be
compelled, confrary fo her religious befiefs, to take a loyalty cath whose form is religlously objectionable

D. Establishment of Religion. Supenisors and employees must not engage in aclivies or expression thr
reasonable ohserver would interpret as Governmend endorseiment o denigration of religion or a particul
refigion. Activifies of employees need not be officially sanctioned in order to violate s principle; if, in
the circumstancas, the activites would leave a reasonable chserer with the impression tyat Governmen
was endorsing, spensoring, or inhibiting religion generaily or favoring or disfavoring a particutar refigion
they are not permissible. Diverse factors, such as the context of the expression or whather official chan

- of communication are used, ara relevant to what a reasonable ohserver would conclude,

Exarmples

(a) Atthe conclusion of each weekly staff meetling and before anyane leaves the room, an employee et
a prayer in which nearly all smployees participate. All employees are required to atiend the weakly mee
The supendsor neither explicitly recognizes the prayer as an official function nor explicitly siates that no
ane need participate in the prayer. This course of conduct is not parmitted unkess under all the
circumstances a reasonable observer woudd conclude that the prayer was not officially endorsed.

{b) Af Christmas tme, a supenvisor places a wreath over the entrance to the office’s main reception are;

This course of conduct is permitted.

Section 2. Guiding Legal Principles. In applying the guidance set forth in section 1 of this order, exacut
branch depariments and agencies shoukd consider the following legal principles.

A Religious Expression, It is weil-established that the Free Speech Clause of the' First Amendment prok
Government employess in the workplace. This right encompasses a right 1o speak about religious subjer
The Fres Speech Clause also prohibits the Governiment from singfing out religious expression for disfaw
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freatment “[Plrivate religious speech, far from being a First Amandment orphan, Is as fully profectad ur
tha Free Speech Clause as secular private expression," Capitol Sq. Review Bd. v. Pinette, 115 S.Ct 24
{1995). Accondingly, in the Government workplace, employee religious expression canngt be regulated
because of its refigious character, and such religious speech typically cannot ba singled out for harehet
freatment than other camparable expression.

Many religions strongly encourage their adherents to spread fhe faith by persuasion and exampla at ave
opportunity, a duty that can extend to the adherents' workplace, As a general matter, proselylizing is ont
to the same constitutional protection as any other form of speech. Therefare, in the govarnmental

varkplace, proselytizing should nol be singled out because of its content for harsher treatment than
nonreligious expression.

However, it is ako well-established that the Government in ifs role as employer has broader discretion o
regulate iis employees' speach in the workplace than it does to regulate speech among the public at larg
Employees’ expression on matters of public concern can be regulated if the employees’ interest in the
speech is outweighed by the interest of the Government, as an employer, in promoting the efficiency of
public senices it performs through its employees. Governmental employers also possess substantal
discretion to impose contant-neutral and viewpeint-neutral time, place, and manner nies regutating prive
ermpioyee expression in the warkplace (though they may not structure or administer such rules to
discriminate against parficular viewpoints}. Furthermore, employee speech can be regulated or
discouraged if it Impairs discipline by superiors, has a detrimental impact on close working relationship:
which personal byalty and confidence are necessary, impedes the performance of the speaker's duties
interferes with the regular dperation of the enterprise, or demonstrates that the empleyee hokls views th:
couMd lead his employer or the publfic reasonably to question whether he can perform his dufies adequa’

Consistent with its fully protected character, employee refigious speech should be treated, within the
Federal workplace, ke other expression on jssues of public concemn: in a particular case, an employer
discipine an employee for engaging in speech if the value of the speech is cutweighed by the employet
interest in promoling the efficiency of the public senvices it performs through its employee. Typically,
however, the refigious speech cited as permissible in the various examples included in these Guidelines
not unduly impede these interests and should not be regutated. And rules regulating employee speech, |
other rules regulating speech, must be carefully drawn to avoid any unnecessary [imiting or chiling of
protecied speech,

B. Discrimination in Terms and Conditions. Title V11 of the Civil Rights Act of 1964 makes it untawiul far
emplboyers, bath private and public, to “ait ¢r refuse to hire or o discharge any indiidual, or otherwise -
discriminate against any individual with respect to compensation, tarms, conditions, or privileges of
errployment, because of such individuarls . . . religion." 42 LL.S.C. 2000e-2(a}(1). The Federal Governir
also is bound by the equal protection cormponent of the Due Process Clause of the Fifth Amendment, w
bars intentional discrirination on the basis of religion. Moreover, the prohibition on religious diseriminat
in employment applies with particular force to the Federal Government, for Article VI, clause 3 of the
Constitution bars the Government from enforcing any religious test as a requirement for qualification to
Office. In addition, if a Government law, regulation or practice facially discriminates against empioyees’
privale exercise of religion or is intended to infringe upon or restrict privéte religious exercise, then that
regulajon, or practice implicates the Free Exerclse Clause of the First Amendment. Last, under the
Religious Freedom Restoration Act, 42 4.8.C. 2000bb-1, Federal governmentat action that substantally
burdens a private party's exercise of religion can be enforced only if it is justified by a campalling intere
and is narrowly tailored to advance that interest.

C. Coercion of Employees' Parficipation or Nonparticipation in Religious Activiies. The ban on religious
discrimination Is troader than simply guaranteeing nondiscriminatory treatment in formal employment
decisions such as hiring and promoton. It applies to all terms and conditions of employment 1t follows 4
the Federal Government may not require or coerce its employees to engage in religious activiies or to
refrain from engaging in relgious activity. For example, a supenvisor may not demand atendance at (or .
refusal b attend} refigious senvces as a condition of continued employment or promation, or as a criteri
affecting assignment of job duties. Quid pro quo discrimination of this sort is llegal Indeed, wholy apar
from the legal prohibitions against coercion, supenvisors may not insist upon employees' conformity o
refigious behavior in their privale fves any more than they can insist on conformity to any other private
conguct unrelated to employees’ abiiity to camry out their duties.

D. Hosfile Work Environment and Harassment Employers viokate Title VII's ban on discrimination by
cresting or toferating a “hostile environment” in which an employea is subject to diseriminatory infimidat
ridicule, or insult sufficiently severe or parvasive to alier the conditions of the viclim's employment This
stalutory standard can be triggered'(at the very least) when an employee, because of her or his religion
lack thereof, is exposed to intimidation, ridicule, and Insult. The hostile conduct — which may taks the fo
of speach — need not come from supenvisors of from the employer Felow employees can create a hos
environment through their own words and actions.

The existenca of some offensive workplace conduct does not necessarily conséfule harassment under 1
Vil. Occasional-and isolated utterances of an epithet that engenders offensive feelinga in an employee
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typically would not affect conditions of employment, and therefore would not in and of itsell constitute
harassment. A hestile enviropment, for Title VIl purposes, is not created by the bare expression of spee
with which one disagrees. For religious harassment to be ifegal under Title VI, it must be sufficiently
severe or pervasive to alter the conditions of employment and create an abusive warking enviranment.
Whether conduct can be the predicata for a finding of refigious harassment under Title VI depends on
totzlty of the circumstances, such as the nature of the verbal or physical canduct at issue and the cont
in which the alleged incidents occurred. As the Supreme Court has said in an analogous context:

[Wihether an emironment is "hostile” or "abusive” can be determined only by focking at alithe
circumstances. These may include the frequency of the discriminatory conduct, its severity; whether iti
physically threatening or humiating, or a mere offensive uterance; and whether it unreasonably interfe
with an employee's work performance. The effect on the employee's psychological welkbeing 1s, of cow
relevant to determining whether the plaintiff actually found the envirenment abusive. Harris v. Forkdift
Systems, Inc., 510 U.S. 17, 23 (1993).

The use of derogatory [anguage directed at an employee can rise to the lewel of religicus harassment if
severe or invoked repeatedly, In particular, repeated religious slurs and negative religious steraotypes,
continued disparagement of an employee's religion or ritual practices, or lack thereof, can constiute
harassment 11 is not necessary that the harassment be explicitly refigious in character or that the shurs
reference religion: it is sufficient that the harassment is directed at an employee becausa of the amploy
religion or fack thereof, That Is to say, Tite Vil can be viclated by employer tolerance of repeatsd glurs,
insults andfor abuse not explicitly refigious in nature if that conduct would not have occutred but for the
targets d employes's religious beliaf or lack of religious betef, Finally, although proselyfizaton drected
felow employees is generally permissible (subject to the special considerations refating to supenvsor
expression discussed elsewhere in these Guidelines), such aciivly must stop if the listenor asks thatits
or otherwisa demonstrates that it is unwelcome.

E. Accommodation of Religious Exarclse. Title VIl requires employers "o reasonably accommodats , . |
ermmployee's or prospective employee’s religious obsenance or practice” unless such accommodation w
impose an "undue hardship on the conduct of the employer's business." 42 U.S.C. 2000e(j). For exarrp
by statute, if an employee’s religious beliefs require her to be absent from work, the Federal Governmer
must grant that employee compensation time for overtime work, to be applied against the time lost, unles
do so would hamm the ability of the agency to carry cut its mission efficiently. 5 U.S.C. 5550a.

Though an employer need not incur more than de minimis costs in providing an accommedation, the -
enmployer hardship nevertheless nwst be real rathar than speculative or hypothetical,. Refigicus
accommodation cannot be disfavored relative to other, nenreligious, accommadations, if an employer
reguiarly permits accommodation for nonreligious purposes, it cannot deny comparable refigious
accommodation: "Such an arrangement would display a discrimination against religious practices that i
antithesis of reasonableness.” Ansonia Bd. of Educ. v. Philbrook, 478 U.S. 80, 71 (1986).

In the Federal Govemment workplace, if neutral workplace rules — that is, rules that do not single out
relgious or refigiously motivated conduct for disparale treatment — impose a substanial burden on a
paricular employes's exercise of refigion, the Religious Freedom Restoration Act requires the employer
grant the employee an exemgtion from that neutral rule, untess the employer has & compeling interestir
denying an exemplion and there is no less restrictive means of furthering that interest 42 U.S.C. 20006

F. Estabishment of Religion. The Establishment Clause of the First Amendment prohibits the Governme
including its employees — from acting in a manner that would lead a reasonable cbserver to eonclude th
the Government is spensoring, endorsing or inhibiting refigion ganerally or favoring or disfavoring a
particular religion. For example, where the public has access to tha Federal workplace, employee religic
expression should be prohibited where the public reasonably would perceive that the employes is acting
an official, rather than a private, capacity, or under circumsiances that would lead a reasonable obserw
conclude that the Government is endorsing or disparaging religion, The Establishment Clause also forbit
Federal employees from using Government funds or resources {other than those facilities generally
available to government employees) for private religious uses.

Section 3, General Thase Guidelines shal govern the internal management of the civilian executive bras
They are not intended to creata any new right, benefit, or trust responsibiiity, substanive or procedural,
enforceable at taw ar squity by a party against the United States, its agencies, its officers, or any perso
Questions reganding interpretations of these Guidalines should be brought to the Office of the General
Counsel or Legal Counsel in each depariment and agency.
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~ NASAR Lewis Research Center
Cleveland, Ohio

February 3, 1538

TO: Lewis Supervisors
FROM: 0400/Cchief, Office of Human Respurces

SUBJECT: Guidelines on Religious Freedom in the Federal Workplace

Piease disseminate to all civil service employees within your organization.

President Clinton has issued guidelines which clarify the right of religious
expression in the Federal workplace. The guide entitled “Guidelines ¢n
Religicus Exercise and Religiocus Expression in the Federal Workplace" applies
to all civilian executive branch agencies, cfficlals, and employees of the
Federal Govermment. The guidelines principally address employee’s religious
exercise and religious expression when the employees are acting in their
personal capacity within the Federal worXkplace and the public does not have
reqular exposure to.the work area,

The guidelines accomplish three things. First, they specify that Federal
employees may engage in personal religiocus expression te the greatest extent
possible, consistent with law and interests in workplace efficiency. Second,
they state that Federal eémployers may not discriminate in employment on the
basis of religion, require religious participation or nonparticipation as a
conditicn of employment, or permit religious harassment. Third, they clarify
that agencies must reascnably accommodate employees’ religious practices.

Some key provisions include:

1. hgencies may not regulate employees’ perscnal religious expression
on '
the basis of its content or viewpoint. Agencies may, however,
reasonably regulate the time, place, and manner of all employee speech.

2. Agencies are nct required to permit employees te use work time to
pursue religious or ideclogical agendas.

3. Employees may engage in religicus expressicn in work areas not
regularly open to the public, as long as it does not interfere with the
agency’s carrying out its official responsibilities.

1. Employees may engage in religious expression with fellow employees
in the same manner they engage in comparable nonreligious private expressicen,
as long as it does not interfere with workplace efficiency.

their religious views unless a fellow employee asks that it stop or ctherwise

(’ 5. Empléyees are permitted tc attempt to persuade fellow employees of
demconstrates it is unwelcome.

COPP0000300
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a. Federal agencies may not discriminate against emplovees - -on the
basis of their religion, religious beliefs, or views concerning religion.
7. Supervisors may not, explicitly or implicitly, insist that

‘subordinates either participate or not participate in religious activities.

However, this prohibition in no way restricts supervisors from engaging in
speech abcut religion as long as it is not coercive and it is understood it is
his/her personal view. Supervisors should be careful to ensure that
statements made and acticns taken are not perceived as ccercion of religious
or nonreligious behavior.

8. Federal employees are protected from a hostile envirconment or
religious harassment in the form of religiocusly discriminatory intimidatien,
or pervasive or severe religious ridicule or insult.

8. - Agencies must accommodate employees’ exercise of their religion

unless such conduct would impose an undue hardship on the conduct of the
agency’s operations.

1Q. Supervisors and employees are prohibited from acting in a manner
that would create the reascnable impressicn that the Government is sponsoring,
endorsing, or inhibiting religion generally, or favering or disfavoring a '
particular religion, ZEmployees may also not use Government funds or resources
(other than those facilities generally available to Government employees) for
private religious uses.

The general principle in these guidelines is that agencies treat all employees
with the same respect and consideration, regardless of their religion (or
lack therecf). This same principle has been emphasized at the Center for a
nurber of years. It is also specifically stated in the Nendiscrimination-
Nonharassment Policy Statement issued by the NASA Administratorxr, Daniel S.
Goldin. In May 1997, our Center Director, Donald J. Campbell, forwarded this
policy to all Center employees and emphasized the need to treat all NASA
employees with respect and dignity. As was indicated in that policy and is
stressed in the newly published guidelines on religious freedom, failing to
treat others with respect based on their religious beliefs, will not be
tolerated.

A copy of the "Guidelines on Religious Exercise and Religicus Expression in
the Federal Workplace" is available on the 0Office of Human Resources Home Page
at http://www.lerc.nasa.gov/WWW/OHR. 1If you have questions regarding-these

guidelines, you may contact Ms. Lori Pietravoia, Employee Relations. Officer,
at PABX 3-2506.

/s/
Maury L. Blanton

Cepy Distribution:
Supervisors ({Secretaries ce'd) (B-1)
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Q Is everything that you wrote on
Exhibit 1001 true and correct?
A Yes. |

Q Just as a point of clarification, if you

| 100k at page 68, where it says "Date hired or

applied for job" and it says September 1996, you
were using the date when you first worked on the
premises at JPL as a contractor; correct?

A Yes.

Q Your actual date of hire with JPL -- strike
that.

Your actual date of hire with Caltech at

Jet Propuision Laboratory Qas what date?

A March 2003.

Q Do you remember what day in March of 2003
it was?

A No.

Q So is it correct that from September 1996
unt11‘Mérch of 2003 then, you worked for

organizations that contracted with JPL to provide

services?

A Yes. N

Q What was the name of the contractor for
whom you worked -- strike that.

Which contractor was your employer when you

50
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REPCRTER'S CERTIFICATION

) I, Deborah R. Meyers, a Certified
Shorthand Reporter, do hereby certify:

That prior to being examinéd, the witness
named in the foregoing proceedings was by'me duly
sworn to testify to the ﬁruth, the whole truth, énd
nothing but the truth;

That.said proceedingé were taken before me
‘at the time and place therein set forth and were
taken doWn by me in shorthand and thereaftef reduced
to coﬁputerized transéription under my direction and
supervision; | |

| That the dismantling of the transcript
will void the reporter's certificate.

T fdrther certify that I am neither
counsel for, nor related to,’ any party to said
proceedings, nor in any way interested in the

outcome thereof.

- IN WITNESS WHEREQOF, I have hereunto

subscribed my name this 12th day of October, 2010.

H
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DAVID COPPEDGE DEPOSITION : DAY 1 09/30/2010 : CHANGES

PAGE/LINE ORIGINAL CHANGE TO:

23:2p . Yeah. Yes.

29:1é_ . center - synod

51:5 infotech Infotec

Creation simply means that the
[ think it's the belief that there is a creator rather than | universe was created by a Creator;

67:7-8" things happening on their own. usually assumed to be God. ‘

67:22-25 - | think that there -- that creationism, as you wouid call | No. Inteliigent design does not depend
it, is a subset. It's one answer to the question of the on a belief in a creator to arrive at its
designing intelligence, whereas intelligent design itself scientific conclusions.

|is

68:13-15 . It means that there is 2 designing intelligence, a Creation per se just means a Creator
creator, as oppased to things happening without a created the universe.
designing intelligence. '

68:17-15- intelligent design does not answer that question, but Yes, creationism usually posits God as
Bibiical-creationism would identify the designing the Creator. In most uses of the term
intelligence as God. these days, creationism refers to the

' belief that the God of the Bible created
the world according to the account in
the book of Genesis. Intelligent design
is restricted to inferring design, not the
designer, using the methods of
science. Creationism is concerned with
.proving that the designer is God.

69:23-24 There are certainly non-Christians and nonreligious ! misunderstood the question, which
people who consider it a valid, scientific question. upon re-reading, miakes no sense,

' Creation implies a Creator. | am
unaware of anyone teaching that
creation occurred without a creator;

' that would be illogical.

70:5-7 4 It's not focused on the identity of the inteliigence but

just the effects of design, whether they are discernible
or not. »

Upon re-reading, this question makes
no sense, either. An inteliigent source
s a creator by definition. If you are
asking whether 1D teaches the
intelligent source is God, then the
answer is no; intelligent design doesn't
teach any such thing; because that's
outside its domain. That question is
left to philosophers and theologians.
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Inteltigent design is a scientific theory,
focused not on the identity of the
designer but on the evidence for
design, whether it is detectable or not
using well-tested methods of science
and mathematics and Jogical inference.
Those same methods are routinely
used in other scientific fields, like
archaeology, information theory, and
genetics. Even lawyers rely on it! They
use the same methods to decide if a
body died of natural causes or was
murdered. See? Some designers can

-be evil, but intelligent design theory

doesn't get into the nature of the
intelligent source, interesting as that
question might be, because it's
focused on the evidence, not the
person. Inthe same way, investigators
gather clues from a crime scene, and
the coroner makes a determination
between chance, natural law, or
murder. It's up to others to figure out
the motives and purposes of the
murderer--an evil designer in this case,
This shows it's possibie to use
intelligent design theory without
getting into questions about God.

‘| Production

Production_s

.+ honarary

honoraria

[ don't want to speculate.

For 2008, gross revenue reported was
$2302.

the. This this
Ken Cab
I I've
There's There are

persons. And

persons, and

what | was being accused of.

that | had been accused of anything.

Yeah Yes
Yeah Yes
Yeah. Yes.
Yeah Yes

=z
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| didn't believe it was -- that what | was saying was
religious. But apparently they did. And if they did,

then they had a right to.accommodate and protect

that, But they were -- you know, they were saying |
was pushing refigion. Well, if that's what their
argument is, then t shouid be able to, you known,
defend my right to be able to discuss that,

Yes. |did not believe what | was doing
in handing out DVDs on intelligent
design constituted religious activity,
but apparently Greg Chin did. But
rather than respecting my free speech
and accommodating what he deemed
to be religion, he gave me a blanket
order to shut up or be fired.

of that

from that




138:3 Yeah Yes
142:19 think the only thing that makes sense is about my think the only thing that explains that
: , tension is my '
142:24-143:1 . Mo, but you certainly get the impression when many No, but ever since | had shared a DVD
oy suggéstions you give are kind of given the "yezh, but" | with him early on in our acquaintance,
1‘ - response. | felt he was less friendly with me than
! with others, and tended to find fault
; with my ideas and suggestions.
144:4 But t--and i But |
' 150:15~ how they both, you know, contrary to their -- to the how, contrary to the
150:16 - coatrary to their - our contrary to our
150:22- You know, i i
1511, back to a good — on back on
151:20 sick to these -- what , stick to what
152:13-14» And | would ask, well, who are we — you know, are we | t asked them: are we
154:1* would be, you know, unlikely would be unlikely ‘
154:6-7 » Subsequent to that, you know, Cab aimost, | think, Subsequent to that, Cab almest forgot
forgot about it about it.
154:9-10 . passed over or was a had blown over
§ 157:9 . (Nods head up and down.) Yes. After reading ali the deposition
: transcripts, | feel that the May 4, 2010
meeting with Cab Burgess and Nick
: Patel and the negative comments in
‘ my 2010 performance review also
" constitute retaliatory acts by Cab.
F : Burgess. ‘
E 1616 . suspect would
£ 162:2 . yeah yes
4' 162:10 , Yeah Yes
i : 166:11 . Uh-huh . Yes
: 168:7-8 - what to do when, you know, for reasons not related to | what to do from a position | had lost
4 my own performance, | had been removed. for reasons unrelated to my
: : performance.
169:6 - and 2 wide variety and knowledge about a wide variety
o 169.7 se they s0 he
173:16 - is important. are both important.
176:24° was were
177:19 . admin admins
179:8-11° They may have said that about me. | don't know. But | | No. | had no difficulty prioritizing my
don't recall telling peopie | had... | had difficulty - not | own work. My difficulty was working
myself prioritizing but
180:1 | mean, there -- | could { could
H 180:4-5, to, you know, understanc both points of view and try to understand the problems of ’
wl to -- and : squeaky wheel mode we were in, and
RE ”j provide leadership in prioritization, so
‘ Fe; that my priorities were not in confiict
: , with theirs,
: 181:14 Late '90s or early 2000s, yeah. Either late 1999 or early in 2000.
' (D, Yo e o Tty
{} T “ . '



184:1 *©

yeah yes
186:8™ Yeah. Yes.
188:15" Yeah. [delete fine; irrelevant]
188:23 ~ 3 and -- | don't think she had direct i don't believe she had
150:3-¢ when | heard that, you know - | think her name came | when her name came up in one of the
up in one of the meetings with Greg. ' meetings with Greg...
190:11-12 tn terms of when | was probing for like who is twould ask him who specifically was
unhappy, , complaining, and
151:18\ saying, you know, how can we do better? How asking, how
151:21 up, gave up to our offices and
(3:5-6 Z And | believe -- it And it
194:25 ~ doubt any--expect any problem expect any problem
196.20: And you know, these These .
157:24 » There was not, you know, the There were no
200:3~ [ had -- could I couid
200:8, no “no"
200:1% by all--everybody by everybody
200:18-19 - And it — and some people read into that that I'm just, | Some people read into that that | was
you know, saying saying
200:23 - I'm not doing - I'm i'm
203:3 customer, do -customer, ta do
204:17 . For seven-- For several- [Seven does not make
sense here; strike?)
205:16 . far after long after
206:16 - Uh-huh . Yes
211:5-6 - Can’t say until | find out what the acronym is. This was a New Tribes Mission fitm
' about a remarkable true story of a
missionary bringing hope and joy to a
New Guinea tribe. | shared it one time
‘ with a fellow Christian.
211:11-12. just a little tiny thing. a reduced-size package of the same
film.
212:24 ¢ Yeah. Yes,
214:6* Uh-hun, Yes.
217:22 Sometimes. Not always. Sometimes, but not often.
219:19 - -blasting blatantly promoting
220:21- this, that this — that
220:23. an artificial something artificial
221:4 You know, that was kind of an acronym "LGM" was actually an acronym
2215 - life and they life. Later, they
222:1L and saying and saying,
222:20- the whole process a whole [ist the others a short ist -
22317 film, he talks film, talks
22417 . Na, | think -- I'm No, I'm
224:19 . theistic Darwinists theistic evolutionists
229:2 - would could
230:19 | Yeah, for like Yes, for




2367 in-.my discuss -- no, in sharing it that vear. Nao,
236:12-13 | accused, yeah, of Christian : | accused of pushing

2375 ¢ Yezh, _ Yes,

246:22-23 And it's kind of like in ' ) it'sin

248:4 Yeah -- well, not Yes. Not

251:25 ptogram. hNow program —- now

252:1 Planet Quest Planet Quest -

i
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one to answer this, but my impression is that it's
1ike outsourcing the payroll and those activities to
a third party.

Q Did you understand that Caltech manages the
Jet Propulsion Laboratory for NASA pursuant to a
contract?

A Yes.

Q‘ A1l right. .So after you speak to
Mr. Sanders and thén after you send the email to
Mr. Chin, what's the next thing in sequence that
occurs? |

A I got a call that day -- I think it was
March 3 -- from Jhertaune Huntley requesting me to

come “and have a meeting with her.

Q And was she cordial in that telephone call?
A Yes. |
Q And can you tell me as best as you recall

the -- strike that. |
Was anyone else a participant in the call?

A No.

Q Tell me as best as you can recall tﬁe
substance of what was discussed.

A Since it was a phone call,; I doh't.know if
my documents have my --

Q@ I don't think so, but I'm not sure. But

334
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after the Y2K period, but I'm not sure.
Q@ Sometimé in the early 2000s7?
A ¥8s.. Noke s conSuH'CA
Q Mr. Ch{n was the office manager or the
project manager for you throughbut the time you were
actually a Caltech employee; correct?
A Yes.

F Can I add a clarification though, that I
had the exact sameljob duties and job description
when I was a contractor and when I was a JPL
employee.

Q Okay. Did you discuss at all with
Ms. Huntley Exhibit 10177

A I showed it to her. I don't think I read.
through it but just explained what it was.

Q So then the next thing that happens is --

is what? After you've had the discussion, that's

when you send -- did you send an email to
Ms. Huntley requesting materials?
A  Yes. You may have it.
Q °Let me just show you a document,.and we'll

get copies of it made aftérwards. I want to show it

to your counsel as well. It's document Bates

stamped No. 284.

And let me just show this to you,

alles the &e?os{#-:om show o} was Hpal 1997

365
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REPORTER'S CERTIFICATION

I, Deborah R. Meyers, a Certified
Shorthand Reporter, do hereby certify:

' That prior to being examined, the witness
named in the foregoing proceedings was by me duly
sworn to testify to the truth, the whole truth, and
nothing but the truth;

That said proceedings were takeh before me
at the time and place therein set forth and were
taken down by me in shorthand and thereafter reduced
to computerized transcription under my direction and
supervision;

That the dismantling'of the ﬁranscript
will void the repérter's certificate.

I further certify that I am neither
counsel for, nor related to, any party to said

proceedings, nor in any way interested in the

outcome thereof.

IN WITNESS WHEREOF, I have hereunto

subscribed my name this 12th day of October, 2010.
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DAVID COPPEDGE DEPOSITION : DAY 2, 10/01/2010 : CHANGES
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PAGE/LINE ORIGINAL CHANGE T0:
268:13. before i -- before before
269:8 Cassini -- the lead Cassini ace lead Cassini ACE
270:4 funny suits bunny suits
271:3 ten work -- years ten years
271:23 meeting that -- where we meeting where we
272:16 right -- written on the white board behind her, written on the white board right behind
her.
272:25 would -- or nothing Greg said -- Greg was or Greg could say helped. Greg was
273:8 he or | . she orl
273:14-16 So | just after, you know, saying my -- stating the factsas | | So after stating the facts as | understood
was seeing them, left it in Greg's hands to resolve. them, | left it in Greg's hands to resolve.
275:13-17 I don't -- | think that Greg may have dismissed some of the | | believe Greg dismissed some of the
parties in that team lead meeting and had me and Caroll team leads while a few of us continued
and -- but at those times, that was work-related issues. the discussion with Caroll for a few more
minutes.
282:25 No, he said strictly -- he -- | asked him, I don't recall him saying that. | asked
' him,
287:12 agree is
288:15-16 basically said evolution is science basically by consensus. argued that evolution is science because
the consensus accepts it as science.
288:21 but they -- SETI but SETI
288:23 that the intelligent design thinking assumes also. that ID supporters use. )
290:11 | recalled he remembered remembered [recalled is redundant]
290:23-24 | understand him -- understood him to mean that | -- he I thought he
291:4-5 And making an unreasonahle demand that any manager And making an unreasonable demand for
can make on any employee. any manager to impose on any
employee.
| 316:25 Yeah. Yes.
318:20 the March 2 -- it was March 2. . the March 2 confrontation with Greg.
320:16-18 And | can see especially in his position as the chief ethics I can see in his position as the chief ethics
| officer, especially, that he has to be especially careful. officer that he has to be especially .
careful,
320:22 in obeyance--obedience in obedience
321:18 There's only individual cases. There are only individual situations.
323:11-13 The liberals who, you know, believe on certain issues tend | People who take a liberal position on one
to believe other issues similarly. issue are likely to have liberat opinions on
other issues,
324:11-13 I think there was clearly Discovery Institute pecple who Various supporters of intelligent design
were interviewed in the film. were interviewed in the film; some of
them were with the Discovery Institute.
326:1 | knew, | was | knew,
329:13 defend what he defend myself about what he
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330:21 say, correct any misperceptions | might have
' had by saying, )

339:2 | just showed here what it was about, I just showed her what they were about.

341:10 yeah yes )

342:21 discussing to discuss

343:1-3 She asked -- well, she asked, "Well, what kind of She asked what kind of political subjects |
conversations did you engage in with people?" had discussed with coworkers.

343:4-5 And | told her about, you know, before the election there | described the Prop 8 material | had
was Prop 8 material. | told her that shared. And | also told her that

343:10 them. A list of people them -- candidates

343:13-15 So I would go and do some research online and just, you So | would research the candidates
know, indicate this is what this person believes, this is what | online, and indicate what they believed,
-- so that coworkers could have some basis. so that voters could have some basis for

voting knowledgeably.

343:15-19 And | -- on maybe two or three occasions, three at the On maybe two or three occasions, three
most, { had handed out the results of my research to -- and | at most, | had handed out the results of
they were usually very appreciative because they knew my research to close coworkers. They
nothing about these candidates, were appreciative because they knew

nothing about the candidates.

344:12-17 Those were -- but | may have mentioned just-in general I told her that at the end of a work day
that there were a few coworkers that at the end of the day | before the election | handed out some
before the election, | thought, you know, let's at least information sheets describing Prop 8 and
understand. | had -- | had handed it out to pretty much its purpose to a few coworkers.

‘ close coworkers and -- -

345:3-4 I just -- again, | was being as frank and open about | was being as frank and open as possible
everything, and that with Ms Huntley about that sitution. It

345:6-7 Andidid -- 1 had | had

345:23 I --it It

- 345:25 So | just cut it off. 50 | ended the conversation as discreetly
and respectfully as | could.

346:1 I just want | want

347:21 defeated, yeah. defeated, yes.

348:11 But some -- there was But there was

349:20 and didn't -- and nothing and nothing

350:1 questions that -- something like questions, something like,

350:5 then when she made it sure -- | mean, this was all then when she made it sure, | stopped.

. This was all within

350:10 Yeah. Yas.

350:20 from the -- yes, on a from the Yes on 8

355:25 talk about -- with talk with

360:24 justa--an justan

364:21 From 1990 -- March 1997 From March 1997

365:3 Yes. Notes consulted after the deposition

' show it was April 1999,

371:24 impression, yeah. impression, yes.

373:3 that | was supposed to be - that




3737 -1 And this was not just a -- And
373:10 the employee -- ER represent - or the
375:20-21 | No, I don't think I - he -- | don't remember -- if you can No, | don't think so. If | could see the
show me the - | - document, it might refresh my memory.
379:9 And | was -- it was And it was '
380:14 making it -- putting me ‘putting me
| 381:8 something that was -- something
381:11 through -- without without
382:1-2 reviews that -- one of my -- my reviews. My
382:4 her -- one of the the
382:14 I -- you know, | |
382:17 And there were -- my employer reviews all My employee reviews all
. [ 382:19 employer . . employee
4 383:1-3 better. People -- he has done" -- not -- he didn't say bent better. Dave has gone beyond the call of
over backwards but words to that effect, that "Dave lhas duty to solve these problems.”
_ gone beyond the cafl of duty to solve these problems.” .
384:1-3 No. | mean, | never heard any names of -- but | know that | No. | never heard of anyone else saying
Pam had the ability to gossip and spresd -- poison the well | that. | know that Pam had the ability to
gossip and spread rumors, to poison the
well
384:10 said -- and affirmed affirmed _
384:20 contend that it -- that she was the one that was contend that she was the one who was
396:20 upfront up front )
396:24-25 that | was completely caught off guard by. that caught me completely off guard.
406:11 That's a - right. That's right.
409:23 45 percent, rough estimate. 45 percent, rough estimate. [A recent
: Gallup poll shows the number has varied
| between 78 and 87 percent since 1982.] -
410:25 ‘| Yeah, all right. All right.
4107 That's my understanding. That's my understanding. [A recent
Gallup poll shows that number as varied
between 78 and 87 percent since 1982.]
411:10 Yes. Yes. [A recent Gallup poll shows that
number to he 16 percent.)
413:2 there's. there are
413:24 within that overlapping it
414:2 within the belief that overlap with
420:8-9 | was not -- his response His response
422:17 | -- my pattern My pattern
423:25 Yeah Yes -
424:1 sent mail Sendmail
424:14-17 I don't know if anything -- any conversations occurred on I don't recal! all our conversations except
the 14th or whatever. We were talking in the car on the those | took notes on. We talked in the
way back because he drove me to that meeting. And - but | car on the way back because he drove me
I know ' to that meeting. | know
428:2 Yeah, [delete)




438:9 he was going -- it it
443:1-2 project, which that's done to me right -- project,
[incomprehensible, Error?)]

4442 That's a -- leaves That leaves

445:20 and not, you know -- and

445:23 sorts sort

446:25 for now. for now. In retrospect, the letter also
failed to mention any new assignment i
was being given -- something that had
heen promised. This gave the impression
I had no more important work to do.

446:25 The letter also stated | was "stepping
down" from team lead, not stepping up
or over to something else worthwhile for
the program. The effect was to focus on
my loss of prestige.

453:3 yeah yes

454:10 Yeah Yes

454:22 open to -- she open to new ideas. She

455:13 toa--to to

455:24 Yes, he was -- that was Yes; that was

456:14 It might have been from like criminal cases He might work on criminal cases

4576

funding is -- comes from NASA,

funding comes from NASA,




