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the press releases were potentially harmful
1o the Science Center’s relationship with
the Smithsonian, because the Smithsonian
was “alarmed at the news release from a
creationist organization™ and the
“implication that the Smithsonian is
involved” with allowing a “creationist”™
film to be shown at a Smithsonian
affiliated museum. Disputed that the
“subject matter” of the event was not a
consideration in his decision to cancel.
Rudolph cancelled the event on the basis of
its content after being informed that the
Smithsonian Institution was alarmed that a
creationist film was to be presented at one
of its affiltate museums. Cancellation
based on a contract term was pretextual.
(See Plaintiff’s Statement of Additional
Undisputed Facts).

SUPPORTING EVIDENCE:

Becker Decl., Exh. 37, Sion Dep. Tr., Dep.
Exh. No. 11 (10/5/09 e-mail from C. Sion

to J. Rudolph) [*A science center should
not even be asked to partner w/ any group
associated w/ debating Darwinism - it’s
not our place....”|; id., Exh. No. 13
(10/5/09 e-mail from S. Amega to J.
Rudolph)} [“Creationist organization
implies that the Calif. Science Center is
sponsoring Darwin filnr”; “The

Smithsonian Institute called and was
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alarmed at the news release from a
creationist organization, the Discovery
Institute, below [sic] because it implied
that the Science Center officially supports
the creationist film that 1s set 1o screen on
Oct. 25.7}; id., Exh. No. 40; Sion Dep.
Exh. No. 15 (10/5/09 e-mail from C. Sion
to C. Pygin) [*/T}he main problem is that
it is an anti-Darwin/creationist group.”;
emphasis added.]; id, Exh No. 46; Sion
Dep. Exh. No. 36 (10/1/09 e-mail from C.
Sion to J. Rudolph) [“1 said that ] wouldn’t
recommend that he call you about being a
‘partner’ since their topic of Darwinism
and the nature of their controversial
approach is likely not a good fit to partner
w/ a Science Center.” (emphasis added.)];
see, generally, Woodward Decl. (opinion
that contract basis for cancellation was

pretextual); id., §9 89-98.

Center Defendants’ Reply to No. 50:

AFA’s response is insufficient to create a triable issue of material fact. AFA does not dispute
the conient of Rudolph’s testimony. AFA provides no evidence to support its contention that
the “subject matter” of the event was a consideration in Rudolph’s decision to cancel. AFA
offers only speculation that because the Smithsonian informed the Foundation that a
creationist film was being presented, the subject matter entered into Rudolph’s decision to
cancel the Event. Likewise, because none of the e-mails cited are written by Rudolph, they
are not evidence of Rudolph’s personal state of mind. Moreover, these e-mails were written
by Sion, who did not wish to cancel the Event (UMF 40)—suggesting that, even if individuals
at the Foundation disagreed with the subject matter, they would not have cancelled on that

basis. Thus, there is no indication that these e-mails influence Rudolph’s decision and, in
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fact, evidence that Rudolph’s decision was not influenced by these e-mails in any way.

51. In their depositions, Foundation witnesses
denied the existence of a policy whereby the
advancement, promotion, or discussion of
intelligent design ts prohibited.

Ono Decl., Ex. 9 [Pygin Dep. Tr.] at 154:9-16;
id., Ex. 7 [Rudoiph Dep. Tr., Vol. 1 (1/10/11)]
at 131:18-25, 169:19-170:22; id., Ex. 2 [Sion
Dep. Tr.] at 66:15-67:13; see also id ,Ex. 7
[Rudolph Dep. Tr., Vol. 2 (1/11/11)] at 238:5-
15 [*Q. Sure. Do you believe it’s inappropriate
for the California Science Center to permit
debates concerning the theory of evolution?‘;
MR. ONO: Vague and ambiguous; incomplete
hypothetical; calls for speculation. MR.
Dennis: 1 join those. THE WITNESS: My
answer would be that I do not think it it’s [sic]
inappropriate. 1 think that our policies and
practices and everything we’ve done, including
in this case, would have allowed a private event
to go ahead and debate whatever they want, if

1t’s a private event.”]

Objection. Irrelevant. (Cal.Ev.Code §§
210, 350-351) as to whether Foundation
witnesses gave such testimony. The
alleged fact constitutes the evidence
supporting the subordinate fact to which
Foundation witnesses testified (i.e., that no
such policy exists). Subject to and without
in any way waiving the foregoing
objections, and to the extent that
Responding Party understands this alleged
fact: Undisputed that in their depositions,
Foundation witnesses denied the existence
of such a policy. Disputed that such a
policy did not exist at the time AFA’s
event was cancelied.

SUPPORTING EVIDENCE:

See Opposing Party’s Supporting Evidence
to Undisputed Material Fact ¥ 50, supra,
incorporated herein; Defendants’
Undisputed Material Fact § 2: [“The
Foundation is a non-profit, section
501(c)(3) organization that raises funds to
support exhibits and educational programs
featured at the California Science Center
{the “Science Center™}, the West Coast’s
largest interactive center and

museurn.”’}; Woodward Decl. (opinion that

contract basis for cancellation was

pretextual); id., 9 89-98.
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Center Defendants’ Reply to No. 51:

AFA does not dispute this Material Fact in any material way. AFA attempts to manufacture a

dispute by contending that a policy did exist. But AFA provides no evidence of such a

policy.

52. Beginning on October 5, 2009,
representatives of the Los Angeles Country
[sic] Natural History Museum and other
individuals were engaged in e-mail discussion
regarding the Event In these discussions, the
participants expressed concerns regarding the
subject matter of the Event. None of these e-
mails reached Rudolph uniil after the Event was
cancelled.

Ono Decl., Ex. 18 ofDep. Ex. 35]

Objection. Immaterial. The alteged fact
has no significance in defermining the
outcome of this case with regard to
whether Defendants are state actors for
purposes of liability pursuant to 42 U.S.C.
§ 1983. Irrelevant. (Cal.Ev.Code §§ 210,
350-351). The alleged fact has no tendency
in reason to prove or disprove whether
Defendants are state actors. Subject to and
without in any way waiving the foregoing
objections, and to the extent that
Responding Party understands this alleged
fact: Undisputed.

Center Defendants’ Reply to No. 52:

AFA does not dispute this Material Fact.

53. Rudolph testified that he “had a general
understanding”™ as to the nature of the Event
based on an October 1, 2009 e-mail from Chris
Sion.

Ono Decl., Ex. 7 [Rudolph Dep. Tr.,

Vol. 2 (1/11/11)] at 323:23-15; Ex. 19 [Dep.
Ex. 36.].

Objection. Irrelevant. (Cal.Ev.Code §§
210, 350-351) as to whether Rudolph gave
such testimony. The alleged fact
constitutes the evidence supporting the
subordinate fact to which Rudolph testified
(i.e.. he had a general understanding as to
the nature of the Event based on an
October 1, 2009, e-mail.), not the fact
itself. On the same basis, this alleged fact
1s vague and ambiguous. Subject to and

without in any way waiving the foregoing

objections, and to the extent that
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Responding Party understands this alteged
fact: Undisputed as to Rudolph’s
testimony. Undisputed as to the
subordinate fact that on October 1, 2009,
Rudolph had a general understanding of
the nature of the Event based on an
October 1, 2009 e-mail from Chris Sion.
Disputed as to the implied root fact that
Rudolph did not have a specific
understanding of the nature of the Event.
SUPPORTING EVIDENCE:

Becker Decl., Exh. 46, Sion Dep. Tr., Dep.
Exh. No. 36 (10/5/09 e-mail from C. Sion
to J. Rudolph) [“Hi Jeff, Just an FYI that

Joel called me last night to lobby for better
pricing for a group his wife, Holly, is
involved with (American Freedom
Alliance). They are planning a private
IMAX screening of “We Are Born of
Stars” and panel discussion of Darwinism
and wanted us to “partner” with them. . . .
1 said that I wouldn’t recommend that he
call you about being a “partner” since
their topic of Darwinism and the nature of
their controversial approach is likely not a
good fit to partner w/ a Science Center. . .

. (emphasis added.)]

Center Defendants’ Replv to No. 53:

AFA does not dispute this Material Fact in any material way. AFA attempts to manufactures
a dispute by disputing an issue that is not addressed by this Material Fact. Regardless, the

Center Defendants do not dispute that Rudolph had a specific understanding of the nature of
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the event.

53.1 Duning discussions about scheduling the
Event, the Foundation Defendants were aware
that AFA planned to show the movie “Darwin’s
Dilemma” and that the Event involved a
discussion of Darwinism. AFA witnesses
testified that the Foundation was aware of the
subject matter of the Event. Joe Peterson
testified that the Foundation was aware of the
nature of the Event from the first meeting.

Ono Decl., Ex. 2 [Sion Dep. Tr., Vol.

2 (12/10/10)] at 403:19-406:4; id~, Ex. 2 [Sion
Dep. Tr., Vol. 1 (12/8/10)] at 144:7-145:24; id.,
Ex. 3 [Davis Dep. Tr., Vol. 1 (12/9/10)] at
152:1-153:2, 154:10-15; id.. Ex;. 11 [Peterson
Dep. Tr.] at 76:16-°-77:10,.157:1-4,

Objection. Vague and ambiguous as to the
meaning of “subject matter” and “nature.”
Subject to and without in any way waiving
the foregoing objections, and to the extent
that Responding Party understands this
alleged fact: Undisputed that during
discussions about scheduling the Event, the
Foundation Defendants were aware that
AFA planned to show the movie “Darwin’s
Dilemma” and that the Event involved a
discussion of Darwinism. Disputed that
AFA witnesses testified that the
Foundation was aware of the “subject
matter” of the Event. Sion testified that she
first became aware of the title, not its
“subject matter,” of the film “Darwin’s
Dilemma” during discussions about
scheduling the Event. Davis testified that
Lori Matsunaga was aware of the title, not
the “subject matter.” Davis also testified
that he expected Matsunaga and Sion
should knew “what the films were about™
because it was “their responsibility to find
out what was going to be shown on their
screen,” but did not testify of having any
personal knowledge as to whether they
knew what the “subject matter” of the films
were. Disputed that Joe Peterson testified
that the Foundation was aware of the

“nature” of the Event as involving a
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discussion of Darwinism from the first
meeting. Peterson stated that he told Sion
that AFA was a “conservative
organization,” but he did not specify that
Sion knew that the event involved a
discussion of Darwinism.

SUPPORTING EVIDENCE:

Ochsenbein Decl., Ex. 5 [Sion Dep. Tr.] at
144:7-145:24, 403:19-406:4; id., Ex. 6
[Davis Dep. Tr.] at 152:1-153:2, 154:10--
15; id., Ex. 14 [Peterson Dep. Tr.] at 76:16-
77:10, 157:1-4.

Center Defendants’ Reply to No. 53.1:

AFA does not dispute this Material Fact in any material way. AFA does not dispute that the
Foundation Defendants were aware that the program included a showing of “Darwin’s
Dilemma.” Sion testified that she was aware of the subject matter after talking to Strom in
late September. (See Ono Decl., Ex. 2 [Sion Dep. Tr.] at 403:19-404:4.) When asked
whether he “explainfed] to [Sion] what the program was about™ during their first meeting,

Peterson responded: “Yes.” (Id., Ex. 11 [Peterson Dep. Tr.] at 76:16-18.)

54. AFA witness Joe Peterson testified that
Chris Sion was supportive of having a
“conservative™ event and Avi Davis festified

that Foundation employees were “very; very

enthusiastic” about the Event, never expressing

concerns about the content.

Ono Decl., Ex. 11 [Peterson Dep. Tr.] at
76:16-77:10; id,, Ex. 3 [Davis Dep. Tr.. Vol.
1 (12/9/10)] at 155:4-156:5.

Objection. Irrelevant. (Cal.Ev.Code §§
210, 350-351) as to whether Peterson and
Davis gave such testimony. The alleged
facts constitute the evidence supporting the
subordinate facts to which they testified
(1.e., that Sion supported a conservative
event and was enthusiastic about it), not
the fact itself. On the same basis, this
alleged fact is vague and ambiguous.
Subject to and without in any way waiving
the foregoing objections, and to the extent

that Responding Party understands this
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alleged fact: Undisputed as to Peterson’s
general testimony. Disputed as to Davis’
testimony. Davis testified that Foundation
employees were enthusiastic about the
putative evolution theory friendly film “We
Are Born of the Stars.” He did not testify
that they were enthusiastic about the Event
or the intelligent design film “Darwin’s
Dilemma.” Disputed that Davis testified
that Foundation employees never
expressed concerns about the content, only
that they never told him in a conversation
or an ¢-mail the words, “You know, I'm
really concerned about the content of vour
program. ['m not sure we want to show
this?”

SUPPORTING EVIDENCE:

Becker Decl., Exh. No. 4, Davis Dep. Tr.,

155:22-24 [“They were very, very
enthusiastic about We Are Born of Stars.
Very enthusiastic about it.” {(emphasis
added.)]; id, 155:25-156:5 [“Q. Did
anybody on the staff of the Foundation
prior to the cancellation tell youina
conversation or an E-mail to you, ‘You
know, I'm really concerned about the
content of your program. I'm not sure we

want to show this’? A. No.”]

Center Defendants’ Response to No. 54:

AFA does not dispute this Material Fact in any material way.
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55. AFA witnesses testified that the

Foundation employees, particularly Sion, were
aggressively trying to get the contract finalized
so the Event could take place.

Ono Decl., Ex. 3 [Davis Dep. Tr., Vol. 1 (Dec.
9,2010)] at 154:16-19 [“Q. They were
encouraging you to get your contract in and
signed, right? A. They were encouraging us to
show two films for a fee at their facility.”], at
178:23-179:2 [“Chris Sion in this case was all
over us. She was determined that we were
going to do this event. She was absolutely
determined that we were -- MR. BECKER:

A vi, I'm going to stop you. You're not--"};

see also id.,, Ex. 11 [Peterson Dep. Tr.] at
147:9-148:6 [describing Sion as a “very
accommodating, wonderful person™}; id. Ex. 17
[Dep. Ex. 34] [Sion states on September 30 that
“it would be great to get this wrapped up
today.”]

Objection. Irrelevant. (Cal.Ev.Code §§
210, 350-351) as to whether AFA
witnesses gave such testimony. The
alleged fact constitute the evidence
supporting the subordinate facr to which
they testified (i.e., that the Foundation was
aggressively trying to get the contract
finalized so the Event could take place),
not the fact itself. On the same basis, this
alleged fact is vague and ambiguous. The
alleged fact mischaracterizes the evidence.
Subject to and without in any way waiving
the foregoing objections, and to the extent
that Responding Party understands this
alleged fact: Disputed that AFA witnesses
testified that the Foundation employees,
particularly Sion, were “aggressively”™
trying to get the contract finalized so the
Event could take place.

SUPPORTING EVIDENCE:

Ochsenbein Decl., Ex. 6 [Davis Dep. Tr.]
at 154:16-19 |“Q. They were encouraging
you to get your contract in and signed,
right? A. They were encouraging us to
show two films for a fee at their facility.”],
177:22-179:2 [“Chris Sion in this case was
all over us. She was determined that we
were going to do this event. She was
absolutely determined that we were -- MR.
BECKER: Avi, I'm going to stop you.

You're not--"]; see also 1d., Ex. 14
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[describing Sion as a “very

[Peterson Dep. Tr.] at 147:9-148:6

accommodating, wonderful person™]; id.
Ex. 19 [Dep. Ex. 34] [Sion states on
September 30 that “it would be great to get
this wrapped up today.”]

Center Defendants’ Reply to No. 55;

AFA does not dispute this Material Fact in any material way.

56. The Foundation orally agreed to modify its
standard payment terms in an effort to assist the
AFA.

Ono Decl., Ex. 2 [Sion Dep. Tr., Vol. 1
(12/8/10)] 224:18-225:10, 229:2-14; id..

Ex. 3 [Davis Dep. Tr., Vol. 1 (12/9/10)] at
118:9-119:9; id. Ex. 19 [Dep. Ex. 36].

Disputed. The Foundation orally
negotiated a change in the standard
payment terms. The Foundation required
AFA to execute a written amendment to
the contract before the new payment terms
would take effect.

SUPPORTING EVIDENCE:

Becker Decl., Exh. No. 41, Sion Dep. Tr.,

Dep. Exh. No. 16 (unsigned California
Science Center Letter of Agreement) [“By
signing this agreement, the group agrees
to the following terms and conditions. . . .”
{emphasis added.); “By signing this
agreement you are agreeing to the terms
and conditions that are incorporated herein
and with the Event Policies & Procedures.”
(emphasis added.)]; id., Becker Decl., Exh.
No. 55 (9/30/09 e-mail from C. Sion to L.
Matsunaga [“] agreed to adjust the
payment terms to 50% deposit due
10/15/09 and final payment due 10/20/09
by credit card. We will confirm this event

w/ Avi's signature on your adjusted Event
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] Price Estimate tomorrow.”]
2
3 Center Defendants’ Reply to No. 56:
4 AFA does not dispute this Material Fact in any material way. A decision by the Foundation
Defendants to modify the standard payment terms does not require approval of AFA. There
> 1s no requirement of mutual agreement for an offer or to modify the offer.
6 1 [57 Chris Sion and Cynthia Pygin Undisputed.
7 recommended that Rudolph request a correction
8 rather than cancelling the Event.
9 Ono Decl., Ex. 21 [Dep. Ex. 38] id,
10 Ex. 9 [Pygin Dep. Tr.] at 80:2-21, 83:19-84:6,
99:10-20; id., Ex. 2 [Sion Dep. Tr., Vol. 1
! (12/8/10)] at 185:11-18.
12 Center Defendants’ Reply to No. 57:
13 AFA does not dispute this Material Fact.
1 58. Foundation witnesses testified that the Objection. Irrelevant. (Cal.Ev.Code §§ |
15 Event was cancelled as a result of the 210, 350-351) as to whether Foundation
16 unapproved press releases. witnesses gave such testimony. The
17 | | Ono Decl. Ex. 2 [Sion Dep. Tr., Vol. 1 alleged fact constitutes the evidence
18 (12/8110)] at 118:18-120:8; id., Ex. 2 [Sion supporting the subordinate fact to which
19 Dep. Tr., Vol. 2 (12/10/10)] at 327:13-18, Foundation witnesses testified (i.e that the
20 328:24-329:2; id,, Ex. 9 [Pygin Dep. Tr.] at Event was cancelled as a result of the
100:24-103:1; id,, Ex. 7 [Rudolph Dep. Tr., unapproved press releases). Subject to and
21 Vol. 2 (1/11/11)] at 302:19-303:19; see also id. | without in any way waiving the foregoing
22 Ex. 16 [Dep. Ex. 32] [Amega expresses belief | objections, and to the extent that
23 that AFA violated the Promotional Materials Responding Party understands this alleged
24 provision.]; id. Ex. 4 [Dep. Ex. 37] [indicating | fact: Undisputed as to Foundation
25 unapproved press releases were reason for witnesses’ testimony. Dispured as to the
fh 2% cancellation]; id., Ex. 4 [Pisano Dep. Tr.] at implied subordinate fact that the Event was
%' - 41:19-43:1 [“Q. Al right [sic], The e-mail cancelled as a result of the unapproved
n confinues referring to your conversation, quote: | press releases.
28 71
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“Had a chat to him about the screening of the
LD. film at CSC’s IMAX.” The next sentence:
“They had, in fact, canceled the event as not
being” — I'm sorry — “as being not in line with
their mission to educate the public about
science, so it 1s not going ahead, we do not need
to send a letter or respond any further,” period.
There are the word apparently [sic] of John
Long in an e-mail. Does he have it correct here
that Dr. Rudolph told you that they canceled the
event because it was not in line with their
mission? MR. ZELENAY: Objection. Vague.
Calls for hearsay. MR. STAUBER: Same
objection, subject to that, Dr. Pisano, you can
answer. THE WITNESS: No ... BY MR.
STEVENS: Q. And your answer is that John
Long has it incorrect, is that right? MR,
STAUBER: Counsel, the answer was “No,”
unequivocally “No.” BY MR. STEVENS: Q.
I’m asking if that’s what you meant by
incorrect. A. That is correct.”] id., Ex. 5 [Long
Dep. Tr.] at 96:5-24 [*Q. The next sentence
says, “They had in fact canceled the event as
not being in-line with their mission to educate
the public about science.” And I"ll stop there. '
Is that what Dr. Pisano told you? MR. ONO:
Calls for hearsay. THE WITNESS: No, she did
not tell me that. That was something that | was
surmising. It’s purely from me. BY MR.
STEVENS: Q. Well, what did Dr. Pisano tell

you? A, From memory, she just told me that

SUPPORTING EVIDENCE.

See Opposing Party’s Supporting Evidence
to Undisputed Material Fact 9§ 50, supra,
incorporated herein; Defendants’
Undisputed Material Fact § 35: [“The
Foundation is a non-profit, section
501(c)(3) organization that raises funds to
support exhibits and educational programs
featured at the California Science Center
(the “Science Center”), the West Coast’s
largest interactive center and museum.”];
Woodward Decl. (opinion that contract
basis for cancellation was pretextual); id.,

9 89-98.
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they had canceled it. She didn’t actually give
me a reason. Q. So you added that fact that it
was not in line with their mission? That was

from your own surmise? A. | was guessing it,

yes. Q. You didn’t actually know? A. [ didn’t.

Center Defendants’ Reply to No. 58:

AFA does not dispute this Material Fact in any material way. AFA cannot manufacture a

triable 1ssue of fact by disputing a contention that does not exist in the undisputed fact.

Regardless, AFA does not provide any admissible evidence to support its contention, relying

instead on irrelevant e-mails and unsupported speculation.

59. Cynthia Pygin testified that she never

discussed the subject matter of the Event with

Rudolph prior to his decision to cancel.
Ono Decl., Ex. 9 [Pygin Dep. Tr.] at
69:8-20, 78:7-14.

Objection. Irrelevant. (Cal.Ev.Code §§
210, 350-351) as to whether Pygin gave
such testimony. The alleged fact
constitutes the evidence supporting the
subordinate fact 1o which Pygin testified
(1.e., that she never discussed the subject
matter of the Event with Rudolph prior to
his decision to cancel). Subject to and
without in any way waiving the foregoing
objections, and to the extent that
Responding Party understands this alleged
fact: Disputed. Pygin testified that she did
not discuss “anti-Darwin/creationist terms
with Jeff” prior to receiving the October 3,
2009, 9:34 p.m., e-mail that stated that
“We are having issues w/a client who
booked the IMAX for a private reception
and they sent a press release inferring we
were a sponsor — the main problem is that
it 1s an anti-Darwin/creationist group.”

She also testified that she doesn’t recall a
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conversa-tion with Rudolph regarding
intelligent design.

SUPPORTING EVIDENCE:

Ochsenbein Decl., Ex. 12 [Pygin Dep. Tr.]
at 69:8-20, 78:7-14.

Center Defendants’ Reply to No. 59:

AFA does not dispute this Material Fact in any material way. The uncontradicted deposition
testilﬁony does in fact support thts undisputed fact. (See Ono Decl., Ex. 9 [Pygin Dep. Tr.] at
69:8-20. Pygin is asked if she discussed the fact that AFA was an Anti-Darwin/Creationist
group with Rudolph “at any time after this e-mail.” (Id., emphasis added.) Pygin responded
that “I do not recall discussing Anti-Darwin/Creationist terms with Jeff.” (id.) Further, when
asked whether she recalled “ever having a discussion with Jeff about intelligent design . . .
prior to cancelling the contract,” Pygin responded: “I never recall a conversation with Jeff

regarding intelligent design.” (Id. at 78:7-14.) AFA does not cite to any different testimony.

60. In their depositions, AFA’s witnesses

were unable to identify any specific evidence of
discriminatory intent on the part of the
Foundation Defendants except for the
cancellation itself. When asked whether there
was “anything ... upon which you’re basing
your belief that the real reason for the
cancellation ... was that [The Foundation] did
not want to have an open debate on intelligent
design,” Peter Bylsma answered “No.”

Ono Decl., Ex. 3 [Davis. Dep. Tr., Vol. 1
[12/9/10] at 144:21-147:16 [Q. You understand
there’s an allegation in this lawsuit that you’ve
made that the basis for the cancellation was the
content of the program, don’t you sir? A.
Absolutely. Q. Okay. And what do you base

that allegation on? ... The fact is that we know

discriminatory conduct. Irrelevant.

Objection. Immaterial. The alleged fact
has no significance in determining the
outcome of this case with regard to

whether Center Defendants engaged in

(Cal.Ev.Code §§ 210, 350-351). The
alleged fact has no tendency in reason to
prove or disprove the alleged fact that
Center Defendants engaged in
discriminatory conduct. “lt is rare for a
plaintiff to be able to produce direct
evidence or ‘smoking gun’ evidence

of discrimination.” Arteaga v. Brink's, Inc.
(2008) 163 Cal.App.4th 327, 342. Subject
to and without in any way waiving the

foregoing objections, and to the extent that

Responding Party understands this alleged
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nothing we did regarding our performance of
the contract could have led to an accusation of
violation. Nothing. We performed our part of
the contract — we signed it, we prep:;tred our
materials, we were going to submit it. Nothing
we did was possibly — could possibly have done
it. The only reason for that film to be canceled
was because the people who owned that cinema
didn’t want it shown and were not happy about
the content; id., Ex. 3 [Davis Dep. Tr., Vol. 2
(1/11/11)] at 355:5-364:8 [discussing reasons
for believing “intense outside pressure” causes
the cancellation]; id, Ex. 6 [Bylsma Dep. Tr.]
at 265:19-266:9 [“Q. Is there anything else that
you’re relying on in terms of telling me that you
believe the real reason for ‘the cancellation was
that the Foundation didn’t want to have that
open debate other than what’s in [the
cancellation e-mail]? MR. BECKER: And
whatever I may have discussed with you in
confidence. Q. 1 don’t want to know what Mr.
Becker discussed with you. So I'm not asking
for that. So is there anything, other than - what
Mr. Becker may have told you, upon which
you’re basing your belief that the real reason for
the cancellation by the Science Center
Foundation was that they did not want to have
an open debate on intelligent design? A. No.”],
at 272:21-273:3 [“Q. Okay. What I'm after is,
did anybody show you or tell you anything that

was either a document or a

fact: Disputed.

SUPPORTING EVIDENCE:

Becker Decl., Exh. No. 4, Davis Dep. Tr.,
395:19-396:13 [“THE WITNESS: And I

will say once again that pressure can be

applied in many different ways. And it was
our understanding through a number of
different sources that esc had been
pressured to cancel an event because it
feared its relationship. But beyond that,
there was Chris Sion's own letter to us, her
cancellation letter said it. Her cancellation
letter is the best evidence there is. It says it
has affected the relationship with the
Smithsonian In -- our relations with the
Smithsonian Institute. You can't get better
evidence than that. It came straight from
the mouth of the representative at the
California Science Center. So I had every

reason to believe that the Smithsonian had

in fact put pressure on CSC to cancel an
event because it does not agree with the
idea put forth in the ‘Darwin’s Dilemma.’
Thefe was no other reason for them to

cancel this contract.”];
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I conversation specifically from the California
g} Science Center Foundation or the Science

3 Center itself that when you read it or heard

4 about it, you said ‘Yeah, that’ - ‘that- that tells

me they cancelled for content’? A. No.”]; id..

Ex. 11 {Peterson Dep. Tr.] at 153:14-158:3

wh

[“Q. I was trying to clarify because your answer

~l

before talked about the Smithsontan.

: 8 So I was trying to understand what facts you
9 believe there are to support a view that the

Foundation engaged some [sic] sort of

discriminatory act that it wasn’t-- A. Well, the

11
discriminatory act was cancelling the event.

12 Birds of a feather flock together. They are all
| 13 cut from the same cloth. And the Smithsonian
14 in particular | had come to find out about — |
15 forget the name of the scientist who had
16 basically had his whole career torpedoed

because he dared to say something positive

17
about intelligent design.” ... Q. But do you
1 :
8 have any other facts to support the view that the
19

Foundation engaged in some sort of

20 discriminatory conduct? Were there any

21 conversations you had with the Foundation
) employees that imply that to you or anything

like that? A. 1 had no conversations with

» Foundation employees. We did ask Joel Strom
24 what went on in the board meeting ... But he
25 didn’t really have any information about the

1 26 detail.” ... Q. Yes. | was just going to ask is

27 there anything else, any other facts that lead

TI490.90
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] you to that conclusion? ... THE WITNESS: So

2 — okay. 1 would just say that, if you listen to the
3 news sources that I like to listen to [they] talk

about how Darwinian evolution is promulgated

4

throughout the public school system and so on.
5

It 1s hostile towards opposing viewpoints.
6

Anybody on the street will tell you that.... Q.

7| | BY MR. ZELENAY: Yes. Jt's — I am just

8 trying to understand for myself where your

9 view comes from with respect that issue. But if

you don’t have anything further to add in terms

10

. of the actual facts that lead you -- ... A. Because
I can say there is plenty of evidence that there 1s

12 much more than just DI's press release that

13

drove the California Science Center to execute

14 this blatant act of discrimination against us.”

15 Center Defendants’ Response to No. 6(:

1' 6 AFA does not controvert this Material Fact in any way sufficient to raise a triable issue of

fact. AFA claims the fact asserted is immaterial and makes a token effort to dispute it. But at

i best, its "evidence" is nothing more than inadmissible hearsay and speculation (e.g.,

18 "...pressure can be applied in many different ways. And it was our understanding through a
19 number of different sources...". "I have every reason to believe that the Smithsonian put

20 pressure on CSC...". "There was no other reason for them to cancel this contract."). (Evid.

21 Code, sections 403(a), 702(a), 1200.) AFA's conclusory allegations are insufficient to dispute
29 this fact. (Keniston v. Roberts (9th Cir, 1983) 717 F.2d 1295, 1230 [vague and conclusory
allegations are insufficient to support civil rights claims or to withstand summary judgment].)

PLAINTIFF’S ISSUE NO. 4: THE CENTER DEFENDANTS ARE NOT ENTITLED
24 TO JUDGMENT ON AFA’S SECOND, THIRD, FOURTH AND EIGHTH CAUSES
OF ACTION BECAUSE THERE IS EVIDENCE THAT THE CENTER

25 DEFENDANTS ENGAGED IN A DISCRIMINATORY CONDUCT.
i1
b 26
r;:. ADDITIONAL MATERIAL SUPPORTING EVIDENCE
W 27 DISPUTED FACTS
28 77
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10. Because the Foundation was created to
function as an auxiliary to the Center, allied
with, but subsidiary to, the Center, and raises
funds to support exhibits and educational
programs featured at the Center, contracts
entered into by the Foundation for the rental of
the IMAX Theater are for the benefit of the
Center. The Foundation is not permitted to lease
out the IMAX Theater without the prior written
approval of the Center.

Becker Decl., Exh. No. 32, Rudolph Dep.
Tr., Dep. Exh. No. 198 (IMAX Lease
Agreement) [“Museum ... grants to
Foundation the non-exclusive right to
utilize the Multi-purpose and Conference
room facilities ... for meet-ings or
functions of the Foundation, its sup-port
groups, and its sponsors and donors up-on
such terms as [the Center] may, acting
reasonably, require.” p. 2; emphasis added,;
“All members of the public shall be
admitted to the New IMAX Theater at such
times and upon such terms as established
by Foundation and approved by the
[California Science Center].” id., p. 2. § 6;
emphasis added.]; Civ.Code § 4101 .4 [“(a)
... [T]he operation of the California
Science Center may require individual
skills not generally available in state civil
service to support specialized functions. . .
2y (b) ... [Tlhe California Science Center
may enter into a personal services contract
or contracts with the California Science
Center Foundation without a competitive
bidding process. . . .”]; Civ.Code § 4102
{*“The California Science Center . . . may
build, construct, and maintain and operate
a stadium or any arena, pavilion, or other
building that is to be used for the holding
of sports events, athletic contests, contests

of skill, exhibitions, spectacles, and other
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public meetings. It may lease, let, or grant
licenses for the use of that stadium, arena,
pavilion, or other building, with the
approval of the agency.”]; Becker Decl.,
Exh. No. §, Rudolph Dep. Tr., Dep. Exh.
No. 194, Joint Operation Agreement
[*’Science Center’ shall mean . . . the
IMAX Theater. . . .”]; id, Exh. No. 29,
Dep. Exh. No. 193, (Foundation Bylaw;;,
Art. I, “Purpose™) [“The CALIFORNIA
SCIENCE CENTER FOUND.ATION isa
nonprofit corporation, created to function
as an auxiliary to the CALIFORNIA
SCIENCE CENTER. .. .”]; Becker Decl.,
9 2, “Auxiliary” i1s defined as adj.
“additional; supplementary; reserve: an
auxiliary police force”; noun “an
organization allied with, but subsidiary to,
a main body of restricted membership™;
“id., Exh. No. 32, Dep. Exh. No. 198
(IMAX Lease Agreement, p. 3, 11) [The
IMAX Theater exists “for the benefit of the
general public.”]; id, [“Foundation shall
not . . . sublet all or any portion of the
premises without the prior written approval
of the [Center]™; id., Exh. No. 25, Pygin
Dep. Tr., Dep. Exh. No. 219, Foundation
Report On Audit Of Financial Statements
For The Year Ended June 30, 2010, p. 24,

Note 13- Commitments And Contingencies

[*Under Sales-Financing Method lease
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accounting, the present value of the lease
payments $27.6M, was recognized as
revenue during the year ended June 30,
2009, the year the lease payments
commenced.” (emphasis added.)]; id., p. 4.
Statement of Activities, Support and
Revenue report, showing revenue derived
from the leased IMAX Theater and Non-
Operating Revenue characterized as
interest income from the Phase II lease. |;
Defendants’ Undisputed Material Fact § 4:
[“The Foundation is a non-profit, section
501(c)(3) organization that raises funds to
support exhibits and educational programs
featured at the California Science Center
(the “Science Center™), the West Coast’s
largest interactive center and museum.”];
Becker Decl., Exh, No. 41 Sion Dep. Tr.,
Dep. Exh. No.16 [Event Price Estimate (“If
you would like to proceed with booking
your event at the California Science
Center, please sign below and return .. By
signing this agreement you are agreeing to
the terms and conditions that are
incorporated herein and with the Event
Policies & Procedures.”); See also See
Plaintiff’s supporting evidence in support
of Plaintiff’s response to Defendant’s Issue
No. 1, Undisputed Material Fact § 7,

incorporated herein.

Center Defendants’ Response to AFA’s UMF No. 10:
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Objection. AFA does not cite to UMF No. 10 in i

immaterial and irrelevant. (Evid. Code, sections 2

UMEF 10 is, in any event, conclusory, argumentative and hearsay. (Evid. Code, sections 310,
1200.) The Amended and Restated Lease (Exh. 198) speaks for itself. AFA’s efforts to inject
its own internet definition of “auxiliary” in furtherance of its statements lack foundation, lack
personal knowledge, are conclusory and hearsay. (Evid. Code, sections 310, 403(a}, 702(a),

1200.) AFA’s legal conclusion that the “Foundation is not permitted to lease out the IMAX

without the prior written approval of the Center,” i

| by the evidence cited.

ts Opposition papers and is therefore

10, 350.) The foregoing notwithstanding,

s misleading, conclusory and unsupported

11.  AFA contracted with the
Center/Foundation to host a private fundraising
event at the IMAX Theater featuring the

screening of two films and a panel discussion.

Becker Decl., Exh. No. 41, Sion Dep. Tr.,
Dep. Exh. No. 16 (Event Price Estimate),
id., Exh. No. 4, Davis Dep. Tr., 78:2-4
[“We coupled the fundraiser together with
the event that we were going to do at the

Science Center.”]

Center Defendants’ Response to AFA’s UMF N

0. 11:

Objection. AFA asserts a legal conclusion. (Evid.

Code, section 310.)

12.  Rudolph was made aware of AFA’s
event when Chris Sion, California Science
Center Foundation vice president of Food and
Event Services, advised him on Thursday,
October 1, 2009, that Joel Strom, then the
Center’s Board Chairman, had suggested that the
Center “partner” with AFA in sponsoring it. Sion
advised Rudotph that AFA was planning a
private IMAX screening of “We Are Born of
Stars” and panel discussion of Darwinism and
wanted the Center to “partner” with them. She
advised Rudolph that she had recommended to
Strom that he not call Rudolph about being a

77 &L

“partner” “since their topic of Darwinism and

Becker Decl., Exh. No. 46, Sion Dep. Tr.,
Dep. Exh. No. 36 (10/1/09 e-mail from C.
Sion to J. Rudolph) [*] said that I
wouldn’t recommend that he call you
about being a “partner” since their topic of
Darwinism and the nature of their
controversial approach is likely not a
good fit to partner w/ a Science Center.”

' (emphasis added.)]; id , Exh. No. 8,
Rudolph Dep. Tr., 228:3-6 [“So vou never
spoke to her about what she meant by
‘controversial approach’; is that right? A.
I never spoke to her -- [ don't believe 1

did. I don't believe 1 did.”]
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Center Defendants’ Response to AFA’s UMF No. 21:

Objection. AFA’s purported statement of undisputed material fact is merely a run-on
narrative entailing argument in the form of several impermissible speculative conclusions and
hearsay. (Evid. Code sections 310, 403(a), 702(a), 1200.) The documents and testimony
speak for themselves. Evidence offered does not support the argumentative conclusion that
Foundation’s Amega was “critical of the topic of AFA’s Event.” Undisputed that
Smithsonian representative contacted Foundation emplovee Amega expressing concern that

press releases implied Smithsonian support for the Event.

= N0 R0 1 N

22, At 2:16 p.m. PDT, Closter advised Woodward Decl., Part X, § 1-].
Kremer and St. Thomas that he had spoken to
Amega and that “[t}hey are, of course
concerned now and conferring on next steps.”
He informed them that that he asked Amega to
“issue a formal press release or correction
clarifying that California Science Center is only
one of 20 Smithsonian Affiliates in California
out of 165 nationwide, and that the Smithsonian
has no role in California Science Center’s
governance, policy making, program or
exhibition planning and that the California
Science Center in no way serves as west coast
branch of the Smithsonian.” Closter
memorialized the conversation in an e-mail to
Amega, emphasizing his request for the
California Science Center to issue a statement
distancing SI from the matter. Amega
forwarded that e-mail along with the press

releases to Rudolph at 2:38 p.m.

Center Defendants’ Response to AFA’s UMF No. 22:

Objection. Trrelevant and immaterial. (Evid. Code, sections 210, 350, 351.) Hearsay as to

Closter, Kremer, St Thomas and Foundation Employee Amega. (Evid. Code, sections 210,
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310, 350, 403(a). 702(a).) See also, concurrently filed Joint Evidentiary Objections To And
Motion To Strike Declaration Of Thomas Woodward.

23. Sometime prior to 3:04 p.m., Amega Becker Decl., Exh. No. 183, Lucas Dep.
placed a call to Jim Lucas, managing director of | Tr., Dep. Exh. No. 183 (Lucas bio); id.,
The Abernathy McGregor Group, a public Exh. No. 21, Dep. Exh. No. 185 (*Crisis
relations consulting firm. The Abernathy | Communication™ description]; id., Exh.
McGregor Group is California Science Center’s | No. 23, Dep. Exh. No. 187 (10/5/09 e-mail
“crisis firm,” and promotes its “crisis from H. Closter to S. Amega forwarded to
communications” practice for when “unplanned | Lucas at 3:04); id., Exh. No. 16, Amega
circumstances threaten public perception of an | Dep. Tr., Dep. Exh. No 217 (10/8/09 e-

organization or business.” Lucas recommended | mail from S. Amega to }. Rudolph); id.,

that California Science Center simply correct Exh. No. 1, Amega Dep. Tr., 96:5-9 [“]

the “misperception” by letting people know called Jim Lucas and shared with him the
when they called; that it was not necessary to 1ssue and he recommended that we simply
cancel or put stuff on the wires. Although correct the misperception by letting people

Amega had earlier voiced a position that know when they called; that it was not
cancellation of the event would send a clear necessary to cancel or put stuff on the
message to AFA that the California Science wires.”

Center did not appreciate “the way they
misrepresented,” after speaking to Lucas, she
changed her mind and recommended instead

that a statement be given to guests and media.

Center Defendants’ Response to AFA’s UMF No. 23:

Objection. Irrelevant and immaterial. (Evid. Code, sections 210, 350, 351.) AFA’s purported
statement of material fact is merely a run-on narrative entailing argument in the form of
several impermissible speculative conclusions and hearsay. (Evid. Code, sections 310,
402(a), 702(a), 1200.) The documents and testimony speak for themselves. Vague as to time.
Hearsay as to Foundation employee Amega and Lucas of Abernathy McGregor. (Evid. Code,
section 1200.) Evidence does not support the asserted conclusion that Center (rather than
Foundation) was Abernathy McGregor client. (Evid. Code, section 310.) Undisputed that

Foundation employee Amega contacted Abernathy McGregor.
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24, On October 5, 2009, just four days after
her initial criticism of AFA’s topic to Rudolph,
Rudolph was copied on an e-mail from Sion
responding to Amega. In it, she characterized
the matter as “disturbing.” She added: “A
science center should not even be asked to
partner wi {sic] any group associated wi
debating Darwinism - it’s not our place.”
(Emphasis added.) Taking into account Sion’s
October 1, 2009, e-mail to Rudolph in which
she stated that the “topic of Darwinism and the
nature of their controversial approach is likely
not a good fit to partner w/ a Science Center,”
this e-mail represented a second instance in
which Rudolph was apprised of the content of
the Event and Sion’s objections to the content.
This was the third known instance in which
Rudolph was advised by an executive staff
member of the nature and content of AFA’s
planned event. This was also the third known
instance in which he received input from an
executive staff member critical of the topic of

AFA’s event.

Becker Decl., Exh. No. 37, Sion Dep. Tr.,
Dep. Exh. No. 11 (10/5/09 e-mail from C.
Sion to J. Rudolph) [“A science center
should not even be asked to partner w/ any
group associated w/ debating Darwinism —

it’s not our place...” (emphasis added.) ]

Center Defendants’ Response to AFA’s UMF

No. 24:

Objection. AFA offers an improper run-on narrative of arguments, supposition, hearsay and
conclusions rather than a straightforward statement of fact. (Evid. Code, sections 310, 403(a),
702(a), 1200.) The documents speak for themselves. Evidence offered does not support the
argumentative conclusion that Foundation’s Sion was “critical of the topic of AFA’s Event”

merely by reason of her attributed belief that it was not a good fit. (Evid. Code, section 310.)

25, At 4:25 p.m., Amega notified Sion
that Rudolph had just called her and “was

Becker Decl., Exh. 37, Sion Dep. Tr., Dep.
Exh. No. 11(10/5/09 e-mail from S. Amega
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wondering i1f AFA violated an agreement — to C. Sion).
like was this supposed to be a private
screening or did they say it was a public
screening? If they misrepresented the event,
then we can cancel them.” At this time,
Rudolph was unaware of any contractual
reason to justify cancelling the event, but
based upon the information he had been given
he sought such a justification. Amega
advised Sion that Rudoliph “would like to chat
with you about it and will talk to you
tonight.” Rudolph thus sought to consult with

Sion regarding the matter.

Center Defendants’ Response to AFA’s UMF No. 25:

Objection. Hearsay. (Evid. Code, section 1200.) The documents and transcripts speak for
themselves. Argumentative narrative based on hearsay, speculation and conjecture. (Evid.
Code, sections 310, 403(a), 702(a).) Vague as to time. Immaterial and irrelevant. (Evid.
Code, sections 210, 350, 351.)

26.  Sion wrote to Rudolph at 5:25 p.m. Becker Decl., Exh. No. 40, Sion Dep. Tr.,
advising him of “language that we call out in Dep. Exh. No. 15 (10/5/09 e-mail from C.
our agreement regarding printed materials for Sion to J. Rudolph, pp. 1-2).

third party events.” She additionally informed
him that AFA had “received a copy of these
policies and procedures when they received
their event price estimate™ and that she had
received AFA’s “signed event price estimate
which includes language that says when they
sign the price estimate they are also agreeing to
our policies and procedures.” Sion’s e-mail
thus informed Rudolph that the contract was

executed, and that AFA had potentially violated
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the provision dealing with printed materials.
Sion then notified Amega that AFA had
received the agreement with the Promotional
Materials language contained in the Event
Policies and Procedures. She added, “[H]ope

this covers us well! I will work it out w/ Jeff

a2

Center Defendants’ Response to AFA’s UMF No. 26:

Objection. AFA does not cite to UMF No. 26 in its Opposition papers and is therefore
immaterial and irrelevant. (Evid. Code, sections 210, 350.) The foregoing notwithstanding,
UMF 26 is, in any event, speculative, conclusory, argumentative and hearsay as to what the
Foundation’s Amega. Sion and Rudolph (in his official capacity as Foundation President) said
or were thinking. (Evid. Code, sections 310, 403(a), 702(a), 1200.) The documents speak for
themselves. Vague as to time. Undisputed that AFA was well aware of the Foundation’s

contractual provisions governing promotional materials.

27.  After a meeting with Rudotph, Sion
advised the Foundation’s CFO, Cynthia Pygin,
that Rudolp.h wanted to cancel AFA’s contract.
She did not advise Pygin that the main problem
was that AFA was responsible for the
publication of erroneous press release without
the Center’s first approving them first. Rather,
she advised Pygin that the main problem was
that AFA “is an anti-Darwin/creationist group.”
Sion expressed concern that AFA would sue the
Center unless it could justify cancelling AFA’s
contract based on current policy language and
asked Pygin to advise whether the contract
language was étrong enough to withstand a
lawsuit. The meeting with Rudolph that formed

the basis of Sion’s communication with Pygin

Becker Decl., Exh. No. 40, Sion Dep. Tr.,
Dep. Exh. No. 15 (10/5/09 e-mail from
Sion 1o Pygin) [“Hi Cynthia, We are
having issues w/ a client who booked the
IMAX for a private reception and they sent
a press release inferring we were a sponsor
- the main problem is that it is an anti-
Darwin/creationist group. They referred to
us as the west coast affiliate of the
Smithsonian and it was all highly
misconstrued and offensive. Jeff would
like for you to help us review what our
current policy language is on this subject as
his inclination is to cancel their

contract. | have a feeling they will sue us.

To make matters more complicated, they
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marks the fourth known instance in which
Rudolph was provided with information by an
executive staff member of the nature and
content of AFA’s planned event. This was also
the fourth known instance in which he received

input from an executive staff member critical of

were referred to us by Joel Stromm as his
wife sits on this crazy board ... Is our
language explicit enough for us to w/stand
a lawsuit if it comes? Here is the email
chain below as well as the press release,

our contract and policies attached. Do you

the topic of AFA’s event. Pygin was solicited
by Rudolph for her advice through Sion as an
intermediate. Pygin, a high-level executive
who reports directly to Rudolph, was made
aware for the first time of the content of AFA’
event, and concerns expressed to her by Sion
about the content, viewpoint and nature of the

event.

5

have time in the morning to discuss w/ Jeff
and me? Thanks so much,

Chris.”(emphasis added.)].

Center Defendants’ Response to AFA’s UMF No. 27:

Objection. AFA does not cite to UMF No. 27

immaterial and irrelevant. (Evid. Code, sections 210, 350.) The foregoing notwithstanding,
UMTF No. 27 offers an improper run-on narrative of arguments, supposition, hearsay and
conclusions rather than a straightforward statement of fact. (Evid. Code, sections 310, 403(a),
702(a), 1200.) It is speculative, conclusory, argumentative and hearsay as to what the
Foundation’s Amega, Sion, Pygin and Rudolph (in his official capacity as Foundation

President) said, supposedly did, wanted to do or were thinking. (Evid. Code, sections 310,

403(a), 702(a), 1200.)

in its Opposition papers and is therefore

28.  Rudolph was inclined to cancel AFA’s
contract prior to determining whether AFA
had violated any of its terms. The main
problem was that AFA was an anti-Darwin/

creationist group.

See Opposing Party’s Supporting Evidence
to its Additional Undisputed Material Fact 4

5, supra, incorporated herein.

Center Defendants’ Response to AFA’s UMF No, 28:

Objection. AFA does not cite to UMF No. 28

immaterial and irrelevant. (Evid. Code, sections 210, 350, 351.) The foregoing

in its Opposition papers and is therefore
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notwithstanding, UMF No. 28 is argumentative, speculative, conclusory, lacking foundation,
lacking personal knowledge and hearsay. (Evid. Code, sections 310, 403(a), 702(a), 1200.) It
is also grossly misleading to the extent it suggests that “[t]he main problem was that AFA was
an anti-Darwin/creationist group™ was a position attributable to Foundation President
Rudolph or that such thinking formed the basis for his cancellation of the Event as President

of the Foundation.

29, Sion wrote to Davis that “It has come to | Becker Decl., Exh. No. 50, Sion Dep. Tr.,
our attention that in a press release issued ‘Dep. Exh. No. 45 (10/6/09 cancellation e-
October 5, 2009 by the American Freedom mail from C. Sion to A. Davis).

Alliance, it is inferred [sic] that the California
Science Center as a Smithsonian Institute
affiliate is cosponsoring the Darwin Debates.
Your event is a private event held on the
Califorma Science Center property but is not
affiliated in any way with the California
Science Center or the Smithsonian. This press
release has damaged our relationship with the
Smithsonian and the reputation of the California
Science Center. According to the Event Policies
and Procedures that you signed to reserve the
date for the event, you agreed to submit all
promotional méterials to the California Science
Center for review and approval prior to printing
or broadcast. Because you did not obtain this
approval and the press release has had -
significant negative ramifications, we are
canceling your event at the California Science

Center.” (Emphasis added.)

Center Defendants’ Response to AFA's UMF No. 29:

Undisputed that the Foundation gave notice of its cancellation of the AFA private Event

reflected in the 10/6/09 email from Foundation’s Sion.
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30.  The statement contained in the letter to
AFA cancelling the event that AFA had issued a
press release was erroneous. AFA did not issue
the press releases referred to in Sion’s letter.
Foundation Defendants knew that the press

release had been issued by the Discovery

Institute, not AFA, because Amega’s initial e-

mail advising of the Smithsonian Institution’s
communication with her identified the Discovery
Institute as the “creationist” organization that had
issued the press release. But Sion and Pygin
ignored that detail when they presented their draft
cancellation letter to Rudolph and when issuing

the cancellation letter to AFA.

Becker Decl., Exh. No. 39, Sion Dep.
Tr., Dep. Exh. No. 13 (10/5/09 e-mail
from S. Amega to J. Rudolph) [“The
Smithsonian institute called and was
alarmed at the news release from a
creationist organization, the Discovery
Institute. . . “}; id, Exh. No. 9, Sion Dep.
Tr., 34:4-19 [“Q. But the press release
does not identify itself as an AFA press
release, and Shell Amega's message to
William and Jeff, copied to vou,
specifically states that the creationist
organization is the Discovery Institute;
right? So why did you conclude

that AFA was an anti-Darwin/creationist
group? Mr. Zelenay: Objection. Vague.
Assumes facts, Asked and answered.
THE WITNESS: oftentimes when press
releases are released, they are not
released by the organization who is listed
as our client on a contract, but on their
behalf. And [ had read that this was AFA.
[ didn't see a distinction between the
Discovery Institute and AFA.”]; id., Exh.
No. 9, Sion Dep. Tr., 306: 12-20 [*Q.
Did you have any

information prior to seeing that e-mail
that there was any possible relationship
between the Discovery Institute and
American Freedom Alliance? Mr.

Zelenay: Objection. Vague as to
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‘relationship.” THE WITNESS: I never
focused on the word ‘Discovery Institute’
as it had been presented before, no.”]; id.,
Exh. No. 7, C. Pygin Dep. Tr., '100:9-
101:8 [*Q. At the time that you prepared
this clarification letter, were you aware
that AFA had not been the author of the
press release? Mr. Zelenay: Objection.
Vague. Assumes facts. Lacks foundation.
Calls for speculation. THE WITNESS:
At the time | wrote -- that Chrts and I
wrote this e-mail to Jeff, it wasn't clear in
my mind that there were two
organizations. It is -- if you read itin
retrospect, there are two organizations.
But at the time, I had just read this
information this moming. It was all done
in a short period of time, and it was not
clear to me that the press release was not
from AFA. By Mr. Becker: Q. Isn'tita
fact that you did not do your due
diligence to investigate the facts of the
matter before preparing any of the draft
letters? Mr. Zelenay: objection. Vague.
Argumentative. Calls for a legal
conclusion. Mr. Ono:

Assumes facts not in evidence. THE
WITNESS: The contract was violated
because the press release was issued
without being previewed by the events

department. That was the case.”]
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Center Defendants’ Response to AFA’s UMF No, 30:

Objection. AFA does not cite UMF No. 30 in its Opposition papers and is therefore
immaterial and irrelevant. (Evid. Code, sections 210, 350.) The foregoing notwithstanding,
UMF No. 30 is an improper run-on argument rather than a straightforward statement of
material fact. It is argumentative, unsupported, lacks foundation and asserts legal conclusions
on the basts of speculation and conjecture about what Foundation employees supposedly
knew and what their motivations were. (Evid. Code, sections 310, 403(a), 702(a), 1200.)

Statements are not supported by evidence.

31.  Rudolph was aware that the See, generally, Woodward Decl. (opinion

“Smithsonian Institution objected to AFA’s that contract basis for cancellation was

event because the Smithsonian had previously | pretextual). id, Part [X (“The Threat Era
tried to cancel a similar event sponsored by the | And The Smithsonian™); id , 99 44 and 57
Discovery Institute. The Smithsonian [*This is one of our fears about affiliates.
Institution believes that intelligent design is a As you know, we cancelled an event about
religious, not a scientific, concept. The Intelligent Design (creationism) at MNH a
Smithsonian Institution has historically beena | couple of years ago. It is against S/MNH
vocal critic of 1D, and holds to the viewpoint policy which is science and not religion.”]
that ID presents a religious argument for
"creationism," the belief in God as the Creator
of the universe, and therefore lacking scientific

validity.

Center Defendants’ Response to AFA’s UMF No. 31:

Objection. AFA does not cite UMF No. 31 in its Opposition papers and is therefore
immaterial and irrelevant. (Evid. Code, sections 210, 350.) The foregoing notwithstanding,
UMF No. 31 is an improper run-on argument rather than a straightforward statement of
material fact. It is hearsay and speculation giving rise to improper and unsupported
conclusions about what people knew and their motivations. (Evid. Code, sections 310,
403(a), 702(a), 1200.) It is also an unsupported, irrelevant and immaterial narrative of the
Smithsonian’s (a third party) supposed view on intelligent design. (Evid. Code, sections 210,
350, 351.) See also, concurrently filed Joint Evidentiary Objections To And Motion To
Strike Declaration Of Thomas Woodward.
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1 the nature of their controversial approach is

2 likely not a good fit to partner w/ a Science
3 Center....” (Emphasis added.) Rudelph never

responded to Sion’s e-mail and did not question

) her about what she meant by AFA’s

° “controversial approach.” This was the first

6 known instance in which Rudolph was advised
7 by an executive staff member of the nature and

8 content of AFA’s planned event. This was also
9 the first known instance in which he received

input from an executive staff member critical of

10
. the topic of AFA’s event.
Center Defendants’ Response to AFA’s UMF No. 12:
12 Undisputed that Rudolph became aware of the Event as a result of Sion’s e-mail dated
13

October 1, 2009. Undisputed that Sion indicated that Joel Strom “wanted us to “partner’ with
14 [AFA].” Undisputed that the quoted material from Sion’s e-mail is correct. Undisputed that
15 Rudolph never responded or asked Sion what she meant. Disputed, but not relevant, that

16 Strom suggested that the Center partner with AFA. Sion.is a Foundation employee and not an

employee of the Science Center. However, the issue of whom was asked to partner with AFA

i is irrelevant to the issue of intent.

18 13.  The theory of intelligent design (“ID”) | See, generally, Woodward Decl. (opinion
19 has come under intense criticism by those that contract basis for cancellation was

20 | i who contend it is a metaphysical religious pretextual). id, Part IX (“The Threat
21 argument lacking scientific validity. Era And The Smithsonian™).

77 Center Defendants’ Response to AFA’s UMF No, 13;

7 Objection. Statement is irrelevant, conclusory, speculative conjecture lacking foundation,
hearsay and argumentative. (Evid. Code, sections 210, 310, 350, 403(a), 702(a), 1200.) See
2 also, concurrently filed joint Evidentiary Objections To And Motion To Strike Declaration Of
25 Thomas Woodward.
;}% 26 14.  The California Science Center is an Rudolph Dep. Tr., 176:17-21 [*17 Q Isn't the

X 27 affiliate of the Smithsonian Institution (“SI1”). | California Science Center proud of its-
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The relationship between the St and the
California Science Center is important to
Rudolph. The California Science Center
boasts of the relationship on its website,
where a special web page bearing the title
“Smithsonian Affiliate Designation™ provides
extensive detail about the affiliate relationship
and touts it as significantly benefiting the

Center.

affiliation with the Smithsonian Institution?
MR. ONO: Relevance. Calls for speculation.
THE WITNESS: The relationship with the
Smithsonian is an important relationship to
the Science Center.”]; Sion Dep. Tr., Dep.
Exh. No. 12 [Smithsonian Affiliate
Designation web page on the California

Science Center website].

Center Defendants’ Response to AFA's UMF No, 14:

Objection. Irrelevant. (Evid. Code, sections 210, 350.) Conclusory, hearsay arid vague as to
what the Center website says. (Evid. Code, sections 310, 1200.) Undisputed that the Center

is one of the many Smithsonian affiliates in California and the United States.

15. On October 5, 2009, at 9:10 a.m. PDT
(12:10 p.m. EDT), the Smithsonian
Institution’s (“SI”"} Director of the Office of
Communications and External Affairs Evelyn
Lieberman received a “Google News Alert
for: Smithsonian Intelligent Design
.Documentary to Premiere at Smithsonian”
stating “The debate over Darwin will come to
Califorma on October 25th, when the
Smithsonian Institution’s west coast ....” The
arrival of this information set in motion a
chain of correspondence among the SI’s top
officials in which they sought to determine
how one of the SI’s affiliated rhuseums could
be involved with an Intelligent Design event:
. Lieberman forwarded the alert to SI's
Chief Spokesperson Linda St. Thomas, posing

the question, “What is this?”

Woodward Decl., Part X.
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. St. Thomas forwarded it to SI's
Director of Affiliates, Harold Closter, and
Director of Public Affairs, Randall Kremer,
articulating the basis for SI's concerns: “This
is one of our fears about affiliates. As you
know, we cancelled an event about Intelligent
Design (creationism) at {the Smithsonian
Museum of Natural History] a couple of years
. ago. It is against S/MNH policy
which is science and not religion. However, |
have seen hundreds of twitters saying that SI
is holding this premiere, even though it is an
affiliate in Calif. Can you tell them to cease
and desist[?]”

. Writing to St. Thomas and to another
SI media contact, SI’s National Air and Space
Museum Media Contact, Claire Brown,
weighed in with the remark: “Looks like the
Intelligent Design folks are once again
claiming a Smithsonian connection.”

. St. Thomas then forwarded Brown’s
email to Closter and Kremer with a link to the
press release. Closter passed the link on to
various staff members.

. Kremer forwarded the link to the
head of the SI/NHM, Christian Samper, and
top officials at the NHM alerting them to the
situation and stating: “I have discussed this
with Linda St. Thomas. Harold Closter, at the
SI affiliates program, is contacting the

California Science Center and to ask them to
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from SI will engage the Discovery Institute

make the correction, immediately. No one

on the mattef; We are not clear how this
release came about or what role if any the
science center had in it. Nor, do we know how
this film has come to be shown at the science
center. It could be a situation similar to the
. experience we had a few years ago.
will keep you updated as we learn more.”
{Emphasts added.)

St. Thomas remarked, “Wow, they let
anybody rent their theater!! That leéves them
open for problems, as | guess they are now

finding out.” (Emphasis added.)

Center Defendants’ Response to AFA’s UMF No. 15;

Objection. The proffered emails are hearsay, lack authentication, lack foundation, are

irrelevant, and purport to be by and between persons not party to this action. (Evid. Code,

sections 210, 310, 350, 351, 403(a), 702(a), 1200.) See Objections to and Motion to Strike

Woodward Declaration.

16. Sometime between 1:25 p.m., PDT, and
2:05 p.m., PDT, Closter placed a call to the
California Science Center Foundation’s Vice
President for Communications, Shell Amega to,
in the words of her deposition testimony,
“express a concern.” However, Amega’s
testimony that Closter was merely “concerned”
is contradicted by the tone of her e-mail 1o
Rudolph sent at 2:05 p.m., describing Closter as
much more than concerned, but rather
“alarmed.” The subject line of the e-mail

addressed the content of what she understood to

Becker Decl., Exh. No. 1, Amega Dep. Tr.,
51:2-7 [“Q. When Mr. Closter called you,
did he introduce himself initially? A. Yes.
Q. Did he tell you the purpose of his call?
Mr. Zelenay: Objection. Vague. THE
WITNESS: He called to express a
concern.”]; id., Exh. No. 35, Rudolph, Dep.
Tr., Dep. Exh. No. 203 (10/5/09 e-mail
from H. Closter to S. Amega); id., Exh.
No. 23, Lucas Dep. Tr., Dep. Exh. No. 187
(10/5/09 e-mail from S. Amega to J. Lucas

forwarding e-mail); Woodward Decl., Part
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be the AFA event: “Creationist organization X,§D.
implies that the Calif. Science Center is
sponsoring Darwin film.” (Emphasis added.)
Amega claims she was conveying Closter’s
words and using his terminology, yet the e-mail
was sent to Rudolph and five other California
Science Center Foundation officials and
represented an internal communication.
Amega’s e-mail was denoted “Importance:
High” and used the term “creationist” to
describe the éubject matter and content of the
film she understood would be shown at AFA’s
event. She advised Rudolph that Closter was
“alarmed” at a news release from a “creationist
organization, 'the Discovery Institute” because
it implied that the Center “officially supports
the creationist film.”(Emphasis added.) She
added that Closter was also “alarmed” by the
event’s association with SI. Finally, the noted
that the SI had “pulled the plug” on a screening
of the film when they found out that it was a

creationist film. She asked for direction on how

to proceed.

Center Defendants’ Response to AFA’s UMF No. 16:

Objection. AFA’s purported statement of undisputed material fact is merely a run-on -
narrative entailing argument in the form of several impermissible speculative conclusions and
hearsay. (Evid. Code, sections 310, 403(a), 1200.) The documents and testimony speak for
themselves. Hearsay as to the Closter, Amega. Irrelevant and hearsay as to what the
Smithsonian may or may not have done in connection with their own supposed screenings.
(Evid. Code, sections 210, 310, 350, 403(a), 702(a), 1200.) Undisputed that Shell Amega is

the Foundation’s Vice President of Communications. See also, concurrently filed Joint
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Evidentiary Objections To And Motion To Strike Declaration Of Thomas Woodward.

17.  Supporting, but not sponsoring,
AFA’s event was an organization recognized
as the leading think tank for ID, the Discovery
Institute, based in Seattle, Washington. The
Discovery Institute’s Discovery Center for
Science and Culture has more than 40
Fellows, including biologists, biochemists,
chemists, physicists, philosophers and
historians of science, and public policy and
legal experts who support ID theory. The
mission of the Discovery Institute *“is
promoted through books, reports, legislative
testimony, articles, public conferences and
debates, plus media coverage and the
Institute’s own publications and Internet

website.”

Becker Decl., Exh. No. 54 {Discovery

Institute web site information.)

Center Defendants’ Response to AFA’s UMF No. 17:

Objection. Statements concerning Discovery Institute’s involvement as a supporter or

sponsor of the AFA Event are unsupported by the offered evidence, lack foundation, hearsay

and conclusory. {(Evid. Code, sections 310, 403(a), 1200.) Discovery Institute website is not

properly authenticated, hearsay, irrelevant and incomplete. (Evid. Code, sections 210, 350,

702(a), 1200.)

18.  The term “creationist” is often used in
a pejorative sense. It represents a hostility
toward the idea that the universe, life, and
mankind exist as a result of a deliberate plan,
and an executing of that plan, by a
transcendent agent, who has a purpose for
their existence. Yet this idea of “intelligent

purpose and plan” is sufficiently ancient, and

Woodward Decl., Part V (“Definitions™), §
12; id., Part IX (*The Threat Era And The
Smithsonian™), § 27.
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sufficiently tied to great scientists of the past
(Galileo, Newton, Kepler, Boyle, Maxweil),
that another, more distasteful nuance is
evident in the use of the term “creationist.”
That pejorative nuance includes a mix-and-
match hodgepodge of related negative ideas
such as “fundamentalist” (in religious belief),
“superstitious,” “ignorant and uneducated,”

“anti-scientific,” and “anti-intellectual.”

Center Defendants’ Response to AFA’s UMF No. 18;

Objection. Argumentative, lacks foundation, conclusory, conjecture, speculation, hearsay and
irrelevant. (Evid. Code, sections 210, 310, 350, 403(a), 702(a), 1200.) See also, concurrently
filed Joint Evidentiary Objections To And Motion To Strike Declaration Of Thomas

Woodward.

19.  In 2005, the SI did not “pull the plug”
on the screening of the films AFA planned to
screen. However, it attempted to cancel the
screening of the ID film, “The Privileged

Planet.”

Woodward Decl., Part X, § D, § 51.

Center Defendants’ Response to AFA’s UMF No. 19:

Objection. Irrelevant what the Smithsonian may or may not have done in 2005 having
nothing to do with the instant AFA Event with the Foundation. (Evid. Code, sections 210,
350.) Statements are conclusory, lack foundation, speculative and hearsay. (Evid. Code,
sections 310, 702(a), 1200.) See also, concurrently filed Joint Evidentiary Objections To And
Motion To Strike Declaration Of Thomas Woodward.

20. At 2:16 p.m. PDT, Closter advised
Kremer and St Thomas that he had spoken to
Amega and that “[t]hey are, of course
concerned now and conferring on next steps.”
He informed them that that he asked Amega to

“issue a formal press release or correction

Woodward Decl., Part X, § 1-].
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clarifying that California Science Center is only
one of 20 Smithsonian Affiliates in California
out of 165 nationwide, and that the Smithsonian
has no role in California Science Center’s
governance, pdlicy n{aking, program or
exhibition planning and that the Califorma
Science Center in no way serves as west coast
branch of the Smithsonian.” Closter
memorialized the conversation in an e-mail to
Amega, emphasizing his request for the
California Science Center to issue a statement
distancing SI from the matter. Amega
forwarded that e-mail along with the press

releases to Rudolph at 2:38 p.m.

Center Defendants’ Response to AFA’s UMF No. 20:

Objection. Hearsay as to Closter, Kremer, St. Thomas and Foundation employee Amega.
(Evid. Code, section 1200.) Lacks foundation, lacks personal knowledge, conclusory and
irrelevant. (Evid. Code, sections 210, 310, 350, 403(a), 702(a). Sce also, concurrently filed
Joint Evidentiary Objections To And Motion To Strike Declaration Of Thomas Woodward.

21. On October 3, 2009, a Smithsonian
Institution representative communicated to
Defendants that AFA’s event was associated
with “creationists” and that the Discovery
Institute had issued press releases implying that
the Science Center officially supported a
creationist film. Shell Amega reported to Jeff
Rudolph that the Smithsonian Institution was
alarmed by the implication and requested that
the Science Center issue a statement to the
public distancing the Smithsontan and the

Center from any involvement with AFA’s

organization implies that the Calif. Science

Becker Decl., Exh. No. 39, Sion Dep. Tr.,
Dep. Exh. No. 13 (10/5/09 e-mail from S.
Amega to J. Rudolph) [“Creationist

Center is sponsoring Darwin film”; “The
Smithsonian Institute called and was
alarmed at the news release from a
creationist organization, the Discovery
Institute, below [sic] because it implied
that the Science Center officially
supports the creationist film that is set to

screen on Qct. 25.7}; id , Exh. No. 14,
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event. This was the second known instance in

which Rudolph was advised by an executive

staff member of the nature and content of

AFA’s planned event. This was also the second

known instance in which he received input from

an executive staff member critical of the topic

of AFA’s event.

-programs, and exhibitions. When you issue

Amega Dep. Tr., Dep. Exh. No. 212
(10/5/09 e-mail from H. Closter to S.
Amega) [“Thanks for lending an ear. We
earnestly hope that the California Science
Center will provide an accurate statement
to the media informing of your role (or
non-role) in presenting or serving as the
host site of the film on October 25. The
press release we talked about distorts the
relationship between the Smithsonian
Institution and the California Science
Center by prominently featuring the
Smithsonian in the title line and playing up
the Affiliate relationship in a way that
implies that the esc is a west coast branch
of the Smithsonian, and that the film
showing is a Smithsonian event. Although
we are most proud of our relationship with
CSC, the Smithsonian, as you know, has
no role in any of the decision making
processes of your organization, and

certainly has no say in films, public

a statement, you might also note that esc is
one of 20 Smithsonian Affiliates in
California out of 165 nationally. A Iist is
attached. Please keep me informed of your
next steps. We are concerned that this not
be represented as a Smithsonian event or
program or anything with which we have

any mvolvement.”]
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32.  The actions taken by the Smithsonian
Institution and the Defendants taken as whole
show a pattern of conduct that is consistent with
past examples of discrimination against groups
and individuals on account of expressive activity
relating to the theories of intelligent design and
creationism. The NHMLAC developed a petition
campaign to pressure Rudolph to cancel AFA’s

event.

See, generally, Woodward Decl. (opinion
that contract basis for cancellation was
pretextual); id., Y 89-98.; id., Part N
(“Importance Of The NHMLAC Record

Of Correspondence.™)

Center Defendants’ Response to AFA’s UMF No. 32:

Objection. Argumentative, lacks foundation, conclusory, conjecture, speculation, hearsay and
irrelevant and immaterial. (Evid. Code, sections 210, 310, 350, 351, 403(a), 702(a), 1200.)

Vague as to time. See also, concurrently filed Joint Evidentiary Objections To And Motion

To Strike Declaration Of Thomas Woodward.

33.  Asa government official, Rudolph is
sworn 1o uphold the Constitution of the United
States and the Constitution of the State of

California.

Constitution of the State of California

Calif. Const., Art. 20, § 3, provides in
pertinent part: “SEC. 3. Members of the
Legislature, and all public officers and
employees, executive, legislative, and
judicial, except such inferior officers and
employees as may be by law exempted,
shall, before they enter upon the duties of
their respective offices, take and subscribe
the following oath or affirmation: "I,
[name] , do solemnly swear (or affirm)
that I will support and defend the
Constitution of the United States and the

against all enemies, foreign and domestic;
that [ will bear true faith and allegiance to
the Constitution of the United States and

the Constitution of the State of California;
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that I take this obligation freely, without
any mental reservation or purpose of
evasion; and that 1 will well and faithfully
discharge the duties upon which I am

about to enter.”]

Center Defendants’ Response to AFA’s UMF No. 33:

Irrelevant and immaterial. (Evid. Code, sections 210, 350, 351.) Legal conclusion. (Evid.
Code, section 310.) Undisputed that Rudolph, in his official capacity as the President and

CEO of the Center, 1s a State of California government official.

DEFENDANTS’ ISSUE NO. 5: JEFFREY RUDOLPH IN HIS OFFICIAL CENTER
CAPACITY IS ENTITLED TO JUDGMENT ON AFA’S SECOND, THIRD, AND
FOURTH CAUSES OF ACTION BECAUSE AFA DOES NOT FACE THE THREAT
OF FUTURE INJURY FROM RUDOLPH IN HIS OFFICIAL CAPACITY
NECESSARY TO SUPPORT INJUNCTIVE RELIEF

Y

TYsGnsam

61.  In 1993, the Foundation and Science
Center entered into a lease agreement regarding
the IMAX theater. The IMAX theater lease does
not incorporate any policies regarding the
subject matter of private events to be held at the
facility..The lease agreement requires the
Foundation to comply with all applicable state
and federal laws. A provision of the lease
disclaims any requirement that the Foundation
“acquire or show any specific film.”

Ono Decl., Ex. 29 [Dep. Ex. 198 (“IMAX
Lease™)] at§ 7, 15; Ex. 9 [Pygin Dep. Tr.] at
148:7-148:21; Ex. 7 [Rudolph Dep. Tr.] at
160:2-162:8.

Undisputed that the Foundation and
Science Center have also entered into a
lease agreement regarding the IMAX
theater. Undisputed that the lease
agreement requires the Foundation to
comply with all applicable state and
federal laws. Undisputed that a provision
of the lease disclaims any requirement
that the Foundation “acquire or show any
specific film.” Disputed that the IMAX
theater lease does not incorporate any
policies regarding the subject matter of
private events to be held at the facility.
The Center’s approval is required to
establish policies relating to public
admission to the facility

SUPPORTING EVIDENCE:

Becker Decl., Exh. No. 32: id.; Rudolph
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Dep. Tr., Dep. Exh. No. 198 (IMAX
Lease Agreement, p. 2, § 6) [“All
members of the public shall be admitted to
the New IMAX Theater at such times and
upon such terms as established by
Foundation and approved by the
[California Science Center].” (emphasis
added.)]

Center Defendants’ Replv to No. 61;

AFA has not presented any evidence to dispute this Material Fact. The provision cited by
AFA addresses admissions policies for the general public, not policies pertaining to the

subject matter private events at the IMAX Theater.

62. The Event Services Office, a department of | Disputed. See Plaintiff’s response to

the Foundation, manages and arranges for the

use of areas within the California Science

Center for private events that occur after public | SUPPORTING EVIDENCE:

hours.

{Ono Decl., Ex. 7 [Rudolph Dep. Tr.] at

159:14-160:7, 163:15-164:9; Ex. 2 [Sion Dep.
Tr.] at 80:1-7, 386:16-387:14, 400:25-402:4;

Ex. 30 [Dep. Exh. 200, Rudolph Injunction
Decl.] at 2:22-26.)

Defendants’ Undisputed Material Fact §

37, incorporated herein.

See Plaintiff’s Supporting Evidence in
response to Defendants” Undisputed

Material Fact § 37, incorporated herein.

Center Defendants’ Reply to No. 62;

AFA does not dispute this Material Fact in any material way. AFA affirmatively asserts this
in its own “Additional Material Disputed Fact” in Opposition to the Foundation’s Motion For
Summary Adjudication Re: Claims Asserted Under the United States and California
Constitution that “The Foundation manages and arranges for the use of areas within the
Center for private events.” (Plaintiff’s Separate Statement In Response to Foundation’s
Motion for Summary Adjudication Re: Claims Asserted Under the U.S. Constitution and
California Constitution, 32:18-20 [UMF No. 8].) Center Defendants respectfully request the
Court to take judicial notice of this fact pursuant to Evid. Code, section 352(d) (See
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concurrently filed Center Defendants® Request for Judicial Notice.)

63. The Foundation is solely responsible for
the operation of the IMAX theater.

Ono Decl., Ex. 7 [Rudolph Dep. Tr. , Vol. 1
(1/10/11)] at 71:19-72:4, 163:15-164:9; Ex.
29 [Dep. Ex. 198]; see also id., Ex. 12 [Strom
Dep. Tr.} at 193:14-17 [“Q. And does the
Science Center have any involvement in the
booking of special events at the Science
Center IMAX theater, to your knowledge? A.
It does not.™; id., Ex. 2 [Sion Dep. Tr., Vol. 2
(12/10/10)] at 386:15-387:12 [addressing
responsibility for leasing the IMAX for

private events). (Tateishi Decl., Para. 5.)

Disputed. The Lease Agreement expressty
provides that the Foundation does not enjoy
exclusive use of the theater facilities. It
additionally expressly entrusts Defendant
Center with final authority over policies
restricting public access to the theater. These
provisions delegate a division of operational
responsibility between the Foundation and
the Center.

SUPPORTING EVIDENCE:

Becker Decl., Exh. No. 32, Rudolph Dep.
Tr., Dep. Exh. No. 198 (IMAX Lease

Agreement) [“Museum ... grants to
Foundation the non-exclusive right 1o utilize
the Multi-purpose and Conference room
facilities ... for meetings or functions of the
Foundation, its support groups, and its
sponsors and donors upon such terms as [the
Center] may, acting reasonably, require.” p.
2; emphasis added; “All members of the
public shall be admitted to the New IMAX
Theater at such times and upon-such terms as
established by Foundation and approved by
the [California Science Center]|.” id., p. 2,9
6; emphasis added.]

Center Defendants’ Reply to No. 63:

AFA’s response is insufficient to create a triable issue of material fact. AFA provides no
evidence to contradict this Material Fact. The fact that the IMAX Lease “grants to
Foundation the non-exclusive right to utilize the Multi-purpose and Conference room

facilities” is irrelevant. The IMAX Lease unambiguously identifies the Multi-purpose and
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Conference room facilities as separate from the IMAX Theater. (See Ono Decl., Ex. 29 [Dep.
Ex. 198] at 1, 2, & Ex. A.) The IMAX Lease identifies the IMAX Theater “with diagonal
cross-hatched lines” on Attachment A, whereas the Multi-purpose and Conference room
facilities are shown “with horizontal lines.” (Jd. at 1, 2.) Indeed Attachment A of the IMAX
Lease shows that the IMAX Theater and Multi-purpose and Conference room facilities do not
occupy the same space. (See id., at Ex. A.) Likewise, the fact that the IMAX Lease includes
the provision that “All members of the public shall be admitted to the New lIMAX Theater at
such times and upon such terms as established by Foundation and approved by the [California
Science Center]” does not have any bearing on whether the foundation is solely responsible
for the operations of the IMAX Theater. Indeed, the IMAX Lease specifically identifies that
“Foundation shall provide all necessary equipment for use of the New IMAX Theater as an
IMAX Theater and use its best efforts to obtain films for the New IMAX Theater.” (Id., § 4. )
Also, the Foundation 1s required to hold harmless the Science Center and State of California
| “for any and all claims and liabilities arising out of the occupation of the leased premises by
Foundationl.” (Id., 9§ 12.) Moreover, “[n}othing in the Amended and Restated Lease shall be

construed to require Foundation to acquire or show any specific film,” the very operations of

an IMAX Theater. (See id.,¥7.)

64. None of the agreements between the
Foundation and Science Center grant the
Foundation the right to contract on the
Science Center’s behalf.

Ono Decl., Ex. 29 [Dep. Ex. 198 (“IMAX
Lease™]; id.. Ex. 28 [Dep. Ex. 194 (“Joint
Operation Agreement™)]; see also id., Ex. 2
[Sion Dep. Tr., Vol. 2 (12/10/10)] at 398:16-
26 21.

Undisputed that the agreements between the
Foundation and the Science Center do not
expressly state that they grant the Foundation
the right to contract on the Science Center’s
behalf. Disputed that the Foundation was
not authorized to enter into a contract with
AFA on behalf of the Center. The Event
Price Estimate and the Event Policies and
Procedures, which formed the contract
between the Foundation and AFA, refer only
to the Center. Moreover, the individuals
responsible for negotiating the contract, Sion
and Matsunaga, held themselves out to be

Center employees.
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SUPPORTING EVIDENCE:

See Plaintiff’s Supporting Evidence,
‘| Response to Undisputed Material Fact § 19,

supra, incorporated herein.

Center Defendants’ Reply to No. 64:

AFA does not dispute this Material Fact in any material way. AFA attempts to manufacture a

dispute based on its erroneous contention that the Foundation, and not the Science Center,

was a party to the alleged contract in dispute. But AFA’s contention does not contradict this

Material Fact. Center Defendants hereby incorporate by reference their reply to Sep. Stmt. 12

supra. None of the evidence cited states that the Foundation is authorized to enter into a

contract on behalf of the Center.

65. On or about September 24, 2009,
employees at the Foundation were contacted
by AFA regarding scheduling a priv’ate
fundraising event at the California Science
Center. Over the next few days, the
Foundation and AFA arranged to book a
private event at the IMAX theater on October
25, 2009.

Ono Decl., Ex. 2 [Sion Dep. Tr., Vol. 1
(12/8/10)] at 75:11-78:9, at 96:8-98:20; id,
Ex. 3 [Davis Dep. Tr., Vol. 1 [12/9/10)] at
83:25-84:2.)

Undisputed.

Center Defendants’ Replv to No. 65:

AFA does not dispute this Material Fact.

66. The Foundation —~ and not the Science

Center — is a named party on the Event

Services Agreement that pertains to the Event.

Only Foundation employees were involved in
the negotiations with AFA to host the Event.
Ono Decl., Ex. 15 [Dep. Ex. 16 (“Event

Disputed. See Plaintiff’s response to
Defendants’ Undisputed Material Fact § 12,
incorporated herein.

SUPPORTING EVIDENCE:

See Plaintiff’s Supporting Evidence in

response to Defendants® Undisputed Material

106

Center Defendants” Response to AFA’s Opposition to Center Defendants’ Separate Statement (RC 423687)




10
11
12
13
14
15
16
17
18
19
20
21
22

24
25
26
27
28

Service Agreement™)]: id.. Ex. 2 [Sion Dep. Fact § 12, incorporated herein.
Tr., Vol. 2 (12/10/10] at 402:5--403:9.

Center Defendants’ Reply to No. 66:

AFA’s response is insufficient to create a triable issue of material fact. AFA apparently
contends that only the Event Price Estimate and Event Policies and Procedures form the
purported agreement relating to the Event. However, AFA made the binding judicial
admission that the Event Letter of Agreement 1s also one of “the three contract documents
constituting the written contract” and attached as Exhibit A. (Third Amended Complaint. ¥
9.) This admission is corroborated by Avi Davis, the President of AFA. (Declaration of
Adrian (Avi) Davis in Support of Motion for Preliminary and Permanent Injunction Re:
Irreparable Harm, § 6 & Ex. A.) The Center Defendants request that the court take judicial
notice of this pleading. (See concurrently filed Center Defendants® Request for Judicial
Notice, Ex. 2.) Moreover, the Event Letter of Agreement is included in the very deposition
exhibit cited by AFA. (See Becker Decl., Exh. 41, Sion Dep. Tr., Dep. Exh. No. 16.) This
Event Letter of Agreement clearly requires the signature of both the group who

1s leasing the theater and the Foundation. (/d., (Event Letter of Agreement).) This agreement
does not identify the Science Center as a party. (See id.) Nor is there any signature from
AFA on the Event Letter of Agreement. (See id.) Furthermore, AFA does not note that the
Event Policies and Procedures unambiguously states that payment is to be made to the
Foundation. (/d., (Event Policies & Procedures) at 2.) The Event Price Estimate does not
identify any contracting party. (/d., (Event Price Estimate).) Thus, there is no evidence to
contradict the documentary and testimonial evidence that onty the Foundation—and not the

Science Center—was a contracting party.

67. AFA seeks an injunction prohibiting Undisputed. However, AFA specifically
Rudolph, in his official Center capacity, from seeks injunctive relief prohibiting
refusing to allow AFA access to hold private Rudolph from refusing to allow AFA
events, including events concerning intelligent access to hold private events and directing

design. TAC, Prayer, Paras. 8, 9. Rudolph to prospectively act in
compliance with federal and state
constitutional rights regarding expressive

activity.
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Center Defendants’ Reply to No. 67:

AFA does not dispute this Material Fact.

68. Rudolph, in his official Science Center
capacity, lacks the ability to contract with AFA

for any future private events at the Science

Center.

Ono Decl., Ex. 7 [Rudolph Dep. Tr., Vol. 1
(1/10/11)] at 71:19-72:4, 163:15-164:9; Ex. 29
[Dep. Ex. 198]; see also id., Ex. 12 [Strom Dep.
Tr.] at 193:14-17 [“Q. And does the Science
Center have any involvement in the booking of
special events at the Science Center IMAX
theater, to your knowledge? A. It does not.”]; id.,
Ex. 2 [Sion Dep. Tr., Vol. 2 (12/1 0/1 0)] at
386:15-387:12 [addressing responsibility for
leasing the IMAX for private events). (Tateishi

Decl., Para. 5.)

Disputed. The Foundation is a nonprofit
corporation. It was created to function as
an auxiliary to the Center, allied with, but
subsidiary to, the Center. It raises funds to
support exhibits and educational programs
featured at the Center. Contracts entered
into by the Foundation for the rental of the
IMAX Theater are for the benefit of the
Center. The Center has final authority
over policies restricting public access to
the Theater. The Foundation is not
permitted to lease out the IMAX Theater
without the prior written approval of the
Center. Accordingly, Rudolph. acting in
his official capacity as president of the
Center, would have either exercised his
executive authority to approve the rental
of the IMAX Theater to AFA, or would
have been responsible for obtaining board
approval.

SUPPORTING EVIDENCE:

See Opposing Party’s Supporting
Evidence in response to Undisputed
Material Fact 8, supra, incorporated
herein; Civ.Code § 4101.4 [“(a) . .. [T]he
operation of the California Science Center
may require individual skills not generally

available 1n state civil service to support

specialized functions. . . .”; (b) ... [T]he
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California Science Center may enter into a
personal services contract or contracts
with the California Science Center
Foundation without a competitive bidding
process. . . ."]; Civ.Code § 4102 [“The
California Science Center . . . may build,
construct, and maintain and operate a
stadium or any arena, pavilion, or other
building that is to be used for the holding
of sports events, athletic contests, contests
of skill, exhibitions, spectacles, and other
public meetings. It may lease, let, or grant
licenses for the use of that stadium, arena,
pavilion, or othér building, with the
approval of the égency.”]; Becker Decl.,
Exh. No. 8, Rudolph Dep. Tr., Dep. Exh.
No. 194, Joint Operation Agreement
[*’Science Center’ shall mean . . . the
IMAX Theater. . . .”]; id, Exh. No. 29,
Rudolph Dep. Tr., Dep. Exh. No. 193,
Foundation Bylaws, Art. |, “Purpose™
[“The CALIFORNIA SCIENCE
CENTER FOUNDATION is a nonprofit
corporation, created to function as an
auxiliary to the CALIFORNIA SCIENCE
CENTER. . . .”]; Becker Decl., Exh. 7 2,
“Auxiliary” is defined as adj. “additional;
supplementary; reserve: an auxiliary
police force ", noun “an organization
allied with, but subsidiary to, a main body

of restricted membership”; “id., Exh. No.
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32, Dep. Exh. No. 198 (IMAX Lease
Agreement), p. 3, § 11 [The IMAX
Theater exists “for the benefit of the
general public.”}; id. ,[“Foundation shall
not . . . sublet all or any portion of the
premises without the prior written
approval of the [Center]”; id , Exh. No.
25, Pygin Dep. Tr., Dep. Exh. No. 219,
Foundation Report On Audit Of Financial
Statements For The Year Ended June 30,
2010, p. 24, Note 13- Commitments And
Contingencies [“Under Sales-Financing
Method lease accounting, the present
value of the lease payments $27.6M, was
recognized as revenue during the year
ended June 30, 2009, the year the lease
payments commenced.” (emphasis
added.)]; id., p. 4. Statement of Activities,
Support and Revenue report, showing
revenue dertved from the leased IMAX
Theater and Non-Operating Revenue
characterized as interest income from the
Phase II lease.]; Defendants’ Undisputed
Material Fact 4 4: [“The Foundation is a
non-profit, section 501(c)(3) organization
that raises funds to support exhibits and
educational programs featured at the
California Science Center (the “Science
Center™), the West Coast’s largest

interactive center and museum.”].

Center Defendants' Reply to No. 68:
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Plaintiff's contention, namely, that "Rudolph, acting in his official capacity as president of the
Center, would have either exercised his executive authority to approve the rental of the IMAX
Theater to AFA, or would have been responsible for obtaining board approval” is
argumentative, conclusory, speculative and unsupported by the evidence. There is no
evidence offered to establish that Rudolph, in his capacity as Center President and CEQ had
any role in booking special events, much less the AFA Event. To the contrary, all evidence
expressly disavows the Center having had any role or ability to book special events at the
IMAX. Plaintiff's own contention that "Rudolph in his official capacity as president of the
Center, would have either exercised his executive authority...or would have..." clearly
exposes the speculation underlying AFA's purported assertion. [Emphasis.] Moreover,
AFA's baseless interpretation of its citation to the Amended and Restated Lease between the
Center and Foundation (i.e., "Foundation shall not...sublet all or any portion of the premises
without the prior written approval of the [Center]") calls for a legal conclusion (Evid. Code,
section 310.) To the extent this could ever be an issue, the legal interpretation of the
Amended and Restated Lease language is something easily determined by the Court. Such
language, on its face, has no bearing on Foundation booking private events. Clearly, itis a
provision governing approval for the sublet of lease rights and obligations under the
Amended and Restated Lease. There is no contention that AFA entered into a sub-lease of

the Amended and Restated Lease.

PLAINTIFF’S ISSUE NO. 5: JEFFREY RUDOLPH IN HIS OFFICIAL CENTER
CAPACITY IS NOT ENTITLED TO JUDGMENT ON AFA’S SECOND, THIRD,
AND FOURTH CAUSES OF ACTION BECAUSE AFA FACES THE THREAT OF
FUTURE INJURY FROM RUDOLPH IN HIS OFFICIAL CAPACITY SUPPORTING
INJUNCTIVE RELIEF.

ADDITIONAL MATERIAL SUPPORTING EVIDENCE
DISPUTED FACTS

29, Because the Foundation was created to Becker Decl., Exh. No. 32, Rudolph Dep.

function as an auxiliary to the Center, allied Tr., Dep. Exh. No. 198 (IMAX Lease
with, but subsidiary to, the Center, and raises Agreement) [“Museum ... grants to
funds to support exhibits and educational Foundation the non-exclusive right to
programs featured at the Center, contracts utilize the Multi-purpose and Conference

entered into by the Foundation for the rental of | room facilities ... for meet-ings or
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the IMAX Theater are for the benefit of the

Center. The Foundation is not permitted to lease

out the IMAX Theater without the prior written

approval of the Center.

-4101.4 [“(a) . . . [Tihe operation of the

functions of the Foundation, its sup-port
groups, and its sponsors and donors up-on
such terms as [the Center] may, acting
reasonably, require.” p. 2; emphasis
added; “All members of the public shall
be admitted to the New IMAX Theater at
such times and upon such terms as
established by Foundation and approved
by the [California Science Center].” id., p.
2,9 6; emphasis added.]; Civ.Code §

California Science Center may require
individual skills not generally available in
state civil service to support specialized
functions. .. .”; (b) . . . [T]he California
Science Center may enter into a peréonal
services contract or contracts with the
California Science Center Foundation
without a competitive bidding process. . .
7], Civ.Code § 4102 [*The

California Science Center . . . may build,
construct, and maintain and operate a
stadium or any arena, pavilion, or other
building that is to be used for the holding
of sports events, athletic contests, contests
of skill, exhibitions, spectacles, and other
public meetings. It may lease, let, or gfant
licenses for the use of that stadium, arena,
pavilion, or other building, with the
approval of the agency.”}; Becker Decl.,
Exh. No. 8, Rudolph Dep. Tr., Dep. Exh.
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No. 194, Joint Operation Agreement
[’Science Center’ shall mean . . . the
IMAX Theater. . . .”]; id., Exh. No. 29,
Rudolph Dep. Tr., Dep. Exh. No. 193,
Foundation Bylaws, Art. I, “Purpose™
[*The CALIFORNIA SCIENCE
CENTER FOUNDATION is a nonprofit
corporation, created to function as an
auxiliary to the CALIFORNIA SCIENCE
CENTER. .. ."]; id, § 2 [*Auxiliary” is
defined as adj. “additional;
supplementary; reserve: an auxiliary
police force”; noun “an organization
allied with, but subsidiary to, a main body
of restricted membership”]; “id., Exh. No.
32, Rudolph Dep. Tr., Dep. Exh. No. 198
(IMAX Lease Agreement, p. 3,9 11) [The
IMAX Theater exists “for the benefit of
the general public.”}; id., [“Foundation
shall not . . . sublet all or any portion of
the premises without the prior written
approval of the [Center]”; id., Exh. No.
25, Pygin Dep. Tr., Dep. Exh. No. 219,
Foundation Report On Audit Of Financial
Statements For The Year Ended June 30,
2010, p. 24, Note 13- Commitments And
Contingencies [“Under Sales-Financing
Method lease accounting, the present
value of the lease payments $27.6M, was

recognized as revenue during the year

ended June 30, 2009, the year the lease
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payments commenced.” (emphasis
added.)}; id., p. 4, Statement of Activities,
Support and Revenue report, showing
revenue derived from the leased IMAX
Theater and Non-Operating Revenue
charécterized as interest income from the
Phase II lease.]; Defendants’ Undisputed
Material Fact § 4: [“The Foundation is a
non-profit, section 501(c)(3) organization
that raises funds to support exhibits and
educational programs featured at the
California Science Center (the “Science
Center”), the West Coast’s largest
interactive center and museum.”]; Becker
Decl., Exh. No. 41 Sion Dep. Tr., Dep.
Exh. No.16 [Event Price Estimate (“If you
would like to proceed with booking vour
event at the California Science Center,
please sign below and return .. By signing
this agreement you are agreeing to the
terms and conditions that are incorporated
herein and with the Event Policies &
Procedures.”); See also Plaintiff’s
supporting evidence in support of
Plaintiff’s response to Defendant’s Issue
No. 1, Undisputed Material Fact ¥ 7,

incorporated herein.

Center Defendants’ Response to AFA’s Second Designated UMF No. 29 :

Objection. AFA appears to have erroneously assigned UMF No. 29 a second time (“UMF
No. 29.17). 1Its intended use in the Opposition papers is ambiguous. The foregoing

notwithstanding, UMF No. 29.1 is, conclusory, argumentative and hearsay. (Evid. Code,
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sections 310, 1200.) The Amended and Restated Lease (Exh. 198) speaks for itself. AFA’s
efforts to inject its own internet definition of “auxiliary” in furtherance of its statements lack
foundation, lack personal knowledge, are conclusory and hearsay. (Evid. Code, sections 310,
403(a), 702(a), 1200.) AFA’s legal conclusion that the “Foundation is not permitted to lease

out the IMAX without the prior written approval of the Center,” is misleading, conclusory

and unsupported by the evidence cited.

30.  Rudolph was made aware of AFA’s
event when Chris Sion, Califorma Science
Center Foundation (“Foundation™) vice president
of Food and Event Services, advised him on
Thursday, October 1, 2009, that Joel Strom, then
the Center’s Board Chairman, had suggested that
the Center “partner” with AFA in sponsoring it.
Sion advised Rudolph that AFA was planning a
private IMAX screening of “We Are Born of
Stars” and panel discussion of Darwinism and
wanted the “Center” to “partner” with them. She
advised Rudolph that she had recommended to
Strom that he not call Rudolph about having the
“Center” “partner” “since their topic of
Darwinism and the nature of their controversial
approach is likely not a good fit to partner w/ a
Science Center....” (Emphasis added.) Rudolph
never responded to Sion’s e-mail and did not
question her about what she meant by AFA’s
“controversial approach.” This was the first
known instance in which Rudolph was advised
by an executive staff member of the nature and
content of AFA’s planned event. This was also
the first known instance in which he received

input from an executive staff member critical of

Becker Decl., Exh. No. 46, Sion Dep. Tr.,
Dep. Exh. No. 36 (10/1/09 e-mail from C.
Sion to J. Rudolph) [“] said that 1
wouldn’t recommend that he call you
about being a “partner” since their topic of
Darwinism and the nature of their
controversial approach is likely not a good
fit to partner w/ a Science Center.”
(emphasis added.)]; id., Exh. No. §,
Rudolph Dep. Tr., 228:3-6 [“So you never
spoke to her about what she meant by
‘controversial approach’; is that right? A.
I never spoke to her -- 1 don't believe |
did. I don't believe 1 did.”]
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the topic of AFA’s event.

Center Defendants’ Response to AFA’s Second Designated UMF No. 30:

Objection. AFA appears to have erroneously assigned UMF No. 30 a second time (“UMF

No. 30.17). Its intended use in the Opposition papers is ambiguous.

31.  AFA seeks the use of the IMAX Theater | Becker Decl., § 3.
for a future private event to include the screening

of a film concerning intelligent design.

Center Defendants’ Response to AFA’s Second Designated UMF No. 31:

AFA appears to have erroneously asserted a second UMF No. 31 (hereinafter "UMF No.
31.1"). Objection. AFA does not cite to this UMF anywhere in its Opposition papers and is
therefore immaterial and irrelevant for purposes of this motion. (Evid. Code, sections 210,
350.) The foregoing notwithstanding, UMF 31.1 is hearsay. The Third Amended Complaint
speaks for itself. Undispuied that the Third Amended Complaint prays for injunctive relief
enjoining defendants "from refusing to allow Plaintiff access to the California Science Center

for the purpose of presenting events...".

DEFENDANTS’ ISSUE NO. 6: JEFFREY RUDOLPH, IN HIS INDIVIDUAL
CAPACITY, IS ENTITLED TO JUDGMENT ON AFA’S SECOND, THIRD, AND
FOURTH CAUSES OF ACTION BECAUSE HE POSSESSES QUALIFIED
IMMUNITY.

69. Jeff Rudolph testified that: “As, President | Objection. Immaterial. The alleged fact that
of the California Science Center Foundation, I | Rudolph testified to the subordinate fact has
chose to cancel the [AFA] event.” no significance in determining the outcome
Ono Decl., Ex. 7 [Rudolph Dep. Tr., Vol. 1 of this case with regard to whether

(1/10/11)] at 98:10-12; see also Ex. 7 Defendants are state actors. Objection is also
[Rudolph Dep. Tr., Vol. 2 (1//11/11}] at made on the ground that the only proof of
256:16-257:4 [testifying that “[t]he decision | this alleged material fact is the statement of
to cancel the event was my decision.”] the only witness to the fact. (Code.Civ.
Proc., §437¢c(e); see Overland Plumbing, Inc.
v Transamerica Ins. Co. (1981) 119
Cal.App.3d 476, 483 [trial court did not
abuse its discretion by failing to reject

declarations of sole witness to facts for

116

Center Defendants” Response to AFA’s Opposition to Center Defendants’ Separate Statement (BC 423687)




““““

= N 0 3 Oy

11
12
13
14
I5
16
17
18
19
20
21
22
23
24
25
26
27
28

reasons of credibility]). Subject to and
without in any way waiving the foregoing
objections, and to the extent that Responding
Party understands this alleged fact:
Undisputed that Jeffrey Rudolph testified as
alleged. Disputed that Rudolph cancelled
the AFA event solely in his capacity as
President of the California Science Center
Foundation or without staff input, Rudolph
made the executive decision in his dual
capacity as president of the Center and as
president of the Foundation in consultation
with others and for the benefit of the Science
Center and its reputation.

SUPPORTING EVIDENCE:

See Opposing Party’s response to
Undisputed Material Fact 49 8, 9 10, and 19

supra, incorporated herein.

Center Defendants' Reply to No. 69:

AFA does not dispute this Material Fact in any material way. Further, AFA has not presented
any evidence to dispute this Material Fact. AFA attempts to manufacture a dispute by
suggesting that Rudolph’s decision was made “without staff input.” But the Material Fact
does not étate one way another whether the decision was or was not made with such input.
Moreover, AFA provides no evidence to support its contention that decision was made with

staff input. See also Center Defendants’ Reply to AFA response to Undisputed Material

Facts Nos. 8,9, 10 and 19.

70. Rudolph, in response to a question asking for
“the reason that factored into your decision to
cancel the contract for the AFA event,” testified
that “the press statements put out were in

violation of our policies and procedures that

Objection. Irrelevant. (Cal.Ev.Code §§
210, 350-351) as to whether Rudolph gave
such testimony. The alleged fact
constitutes the evidence supporting the

subordinate fact to which Rudoiph
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were potentially harmful to the reputation of the

Science Center and to our relationship with the

Smithsoman. 1 believe that violated our

agreement, and ... I felt that the best course of

action was to cancel the event.” The subject

matter of the Event was not a consideration in

his decision to cancel.
Ono Decl., Ex. 7 [Rudolph Dep. Tr., Vol. 2
(1/11/11] at 281:6-23.

testified (i.e., that he believed the press
releases violated the Event Policies and
Procedures, etc.), not the fact itself. On
the same bass, this alleged fact is vague
and ambiguous. Subject to and without in
any way waiving the foregoing objections,
and to the extent that Responding Party
understands this alleged fact: Undisputed
that Rudolph provided the quoted
testimony. Undisputed that Rudolph
believed that the press releases were
potentially harmful to the reputation of the
Science Center and to its relationship with
the Smithsonian. Undisputed that Rudolph
cited to the contract as the basis for
cancelling AFA’s event, thereby
recognizing the existence and formation
of a contract. Disputed as to the
subordinate fact that Rudolph cancelled
the event due to a violation of the
agreement. Rudolph consulted with staff
members to locate language in the
contract with AFA that would serve as a
pretext for cancelling the event. The true
reason for the decision to cancel the event
was that Rudolph held the view and/or
adopted the view of the Smithsonian
Institution that the press releases implied
that the Science Center officially
supported a “creationist” film and sought

to protect the Center’s reputation against
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claims that it supported “creationism.”
Rudolph also believed that the press
releases were potentially harmful to the
Science Center’s relationship with the
Smithsonian, because the Smithsonian
was “alarmed at the news release from a
creationist organization” and the
“implication that the Smithsonian is
involved” with allowing a “creationist™
film to be shown at a Smithsonian
affiliated museum. Disputed that the
“subject matter” of the event was not a
consideration in his decision to cancel.
Rudolph cancelled the event on the basis
of its content after being tnformed that the
Smithsonian Institution was alarmed that a
creationist film was to be presented at one
of its affiliate museums. Cancellation
based on a contract term was pretextual.
(See Plaintiff’s Statement of Additional
Undisputed Facts).

SUPPORTING EVIDENCE:

See Opposing Party’s Supporting
Evidence to Undisputed Material Fact ¥
50, supra, incorporated herein; id., Exh.
No. 8, Rudolph Dep. Tr., 239:14-18 [“]
believe that the scientific process is one
which allows questioning of data and
....nformation and that, depending on the
format and the integrity and the quality of

the science, that some discussions may be
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okay and some may not.”]; id., Exh. No.
33, Rudolph Dep. Tr.,, Dep. Exh. No. 200
(Rudolph Decl., § 12) [“The California
Science Center’s relationship as an
affiliate of the Smithsonian requires that it
takes steps to protect the uses of the
Smithsonian name in all materials related
to the Science Center. If we had been
given the promotional materials in
advance for the AFA program we would
have to run them by the Smithsonian for
their approval. . . .”]; see, generalily,
Woodward Decl. (opinion that contract
basis for cancellation was pretextual); id ,
€9 89-98.

Center Defendants' Reply to No. 70:

AFA’s response is insufficient to create a triable issue of material fact. AFA does not dispute
the content of Rudolph’s testimony. AFA provides no evidence to support its contention that
the “subject matter” of the event was a consideration in Rudolph’s decision to cancel.

AFA offers only speculation that because the Smithsonian informed the Foundation that a
creationist film was being presented, the subject matter entered into Rudolph’s dectsion to
cancel the Event. Likewise, because none of the e-mails cited are written by Rudolph, they
are not evidence of Rudo!ph’s personal state of mind. Moreover, these e-mails were written
by Sion, who did not wish to cancel the Event (UMF 40)—suggesting that, even if individuals
at the Foundation disagreed with the subject matter, they would not have cancelled on that
basis. Thus, there is no indication that these e-mails influence Rudolph’s decision and, in

fact, evidence that Rudolph’s decision was not influenced by these e-mails in any way.

71. Because it was a private event, Objection. Irrelevant. (Cal.Ev.Code §§ 210,
Foundation witnesses testified that they had 350-351) as to whether Foundation witnesses
no concerns about the content or nature of the | gave such testimony. The alleged fact

Event and continued to negotiate with AFA. | constitutes the evidence supporting the
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Ono Decl. Ex. 7 [Rudolph Dep. Tr.,
Vol. 2 (1/11/11)] at 324:16-23; id, Ex. 2 witnesses testified (i.e., that they had no
[Sion Dep. Tr.] at 406:1-9; id., Ex. 22 [Dep. concerns, etc.), not the fact itself. On the

Ex. 156].

subordinate fact to which the Foundation

same basis, this alleged fact is vague and
ambiguous. Subject to and without in any
way waiving the foregoing objections, and to
the extent that Responding Party understands
this alleged fact: Disputéd. Neither Rudolph
nor Sion testified that that they had no
concerns about the content or nature of the
Event. Rudolph testified that “generally, a
private event doesn't bother us ... because it
is a private event,” but qualified his
statement in the context of this event and
limited his response to the question’s time
frame. Sion also qualified her statement as
to the “content” of the Event, without
commenting on the “nature” of the event.
Moreover, Sion repeatedly conveyed her
concern about the content and nature of the
event. She believed that the nature of AFA’s
event was to “dispute Darwin’s theory of
evolution.” On at least three occasions, she
conveved strong reservations about the
Science Center’s association with the event
because of what she understood to be its anti-
Darwin content, and repeatedly
communicated distress over the publicity
generated by the Discovery Institute for the
event. After speaking to Rudolph, she
advised Cynthia Pygin, the Foundation’s
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CFO, that the “main problem” was “that it is
an anti-Darwin/ creationist group.” When the
event was cancelled, she was jubilant. On
the basis of the information given to him,
Rudolph could not have overlooked the
nature of the event or its content in making
an executive decision to cancel it.
SUPPORTING EVIDENCE:

See Opposing Party’s Supporﬁng Evidence

to Undisputed Material Fact § 44, supra,

incorporated herein,

Center Defendants' Reply to No. 71:

AFA does not dispute this Material Fact in any material way. The testimony reflects that
when asked whether he had any concerns “about the content or nature of the event,” Rudolph
replied “Not specifically[.]” The subsequent discussion by Rudolph demonstrates no specific
reservation about the content or nature of the event. Likewise, Sion testified that the content
of the Event did not matter to her as she was continuing to negotiate with AFA. AFA

attempts to bolster its position with evidence that does not address the content of Rudolph and

Sion’s actual testimony.

72. The Foundation Defendants believed that

these press releases improperly implied that the

California Science Center and the Smithsonian

Institution were sponsoring the Event.

Ono Decl., Ex: 7 [Rudolph Dep. Tr., Vol. 2
(1/11/11)] at 288:16-289-10; id, Ex. 24 [Dep.
Ex. 165].

Objection. Immaterial. The alleged fact
has no significance in determining the
outcome of this case with regard to
whether Rudolph possesses qualified
immunity. Irrelevant. (Cal.Ev.Code §§
210, 350-351). The alleged fact has no
tendency in reason o prove or disprove
whether Rudolph possesses qualified
immunity. Subject to and without in any
way waiving the foregoing objections, and
to the extent that Responding Party
understands this alleged fact: Undisputed
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that Rudolph believed that the press
releases improperly implied that the

California Science Center and the

the Event. Disputed. The Foundation is a
business entity and cannot formulate a
“belief.” (See Defendants’ Undisputed
Material Fact § 4).

Smithsonian Institution were sponsoring

SUPPORTING EVIDENCE:

Defendants’ Undisputed Material Fact 9 4:

featured at the California Science Center

[“The Foundation is a non-profit, section
501(c)(3) organization that raises funds to

support exhibits and educational programs

(the “Science Center”), the West Coast’s

largest mteractive center and museum.”].

Center Defendants' Reply to No. 72:

AFA does not dispute this Material Fact in any material way.

73. Because none of the press releases were [sic]
ever submitted to the Foundation’s Event
Services Office, Foundation Defendants believed
that the press releases violated the Event
Services’ Policies and Procedures. On this basis,
Rudolph made the decision to cancel the Event.
Ono Decl., Ex. 7 [Rudoiph Dep. Tr.,

Vol. 2 (1/11/11)] at 281 :6-23; id., Ex. 2 [Sion
Dep. Tr., Vol. 2 (12/10/10)] at 254:2-255:3; id.,
Ex. 9 [Pygin Dep. Tr.] at 75:12-77.7,
100:24-’-103:1]; id,, Ex. 6 [Bylsma Dep. Tr.] at
232:16-21; id,, Ex. 3 [Davis Dep. Tr., Vol. 1
(12/9/10)] at 191:1-11

Objection. Immaterial. The alleged fact
has no significance in determining the
outcome of this case with regard to
whether Rudolph possesses qualified
immunity. Irrelevant. (Cal.Ev.Code §§
210, 350-351). The alleged fact has no
tendency in reason to prove or disprove
whether Rudolph possesses qualified
immunity. Vague and ambiguous as to
the meaning of “Foundation
Defendants.” Subject to and without in

any way watving the foregoing

objections, and to the extent that
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Responding Party understands this
alleged fact: Disputed that Defendant
Foundation can hold a belief. The
Foundation is a business entity and
cannot formulate a “belief.” (See
Defendants’ Undisputed Material Fact §
4). Undisputed that Rudolph believed
that the press releases violated the Event
Services® Policies and Procedures.
Disputed that Rudolph made the
executive decision to cancel AFA’s event
on that basis. Rudolph consulted with
staff members to locate language in the
contract with AFA that would serve as a
pretext for cancelling the event. The true
reason for the decision to cancel the
event was that Rudolph believed or
adopted the belief that the press releases
implied that the Science Center officially
supported a “creationist” film and sought
to protect the Center’s reputation against
claims that it supported “creationism.”
Rudolph also believed that the press
releases were potentially harmful to the
Science Center’s relationship with the
Smithsonian, because the Smithsonian
was “alarmed at the news release from a
creationist organization” and the
“implication that the Smithsonian is
involved” with allowing a “creationist”

film to be shown at a Smithsonian
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affiliated museum. Disputed. The
Foundation is a business entity and
cannot formulate a “belief.” (See
Defendants’ Undisputed Material Fact
4).

SUPPORTING EVIDENCE:

Becker Decl., Exh. No. 37, Sion Dep.
Tr., Dep. Exh. No. 11 (10/5/09 e-mail

from Sion to Rudolph) [“A science center
should not even be asi(ed to partner w/
any group associated w/ debating

| Darwinism — it’s not our place....”|; id.,
Dep. Exh. No. 13 (10/5/09 e-mail from S.
Amega to J. Rudolph) [“Creationist
organization implies that the Calif.
Science Center is sponsoring Darwin
film”; “The Smithsonian Institute called
and was alarmed at the news release
from a creationist organization, the
Discovery Institute, below |sic] because
it implied that the Science Center
officially supports the creationist film
that is set to screen on Oct. 25.”]; 1d.,
Exh. No. 15, Sion Dep. Tr., Dep. Exh.
No. 40 (10/5/09 e-mail from C. Sion to
C. Pygin) [“[T]he main problem is that it
is an anti-Darwin/ creationist group.”
(emphasis added.)]; id., Dep. Exh. No. 36
(10/1/09 e-mail from Sion to Rudolph)

[“I said that I wouldn’t recommend that

he call you about being a “partner” since
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their topic of Darwinism and the nature
of their controversial approach is likely
not a good fit to partner w/ a Science
Center.” (emphasis added.) ];
Defendants’ Undisputed Material Fact §
4 [“The Foundation is a non-profit,
section 501(c)(3) organization that raises
funds to support exhibits and educational
programs featured at the California
Science Center (the “Science Center”),
the West Coast’s largest interactive
center and museum.”]; see, generally,

Woodward Decl. (opinion that contract

basis for cancellation was pretextual).

Center Defendants' Reply to No. 73:

AFA’s response is insufficient to create a triable issue of material fact. AFA’s dispute
regarding whether Defendant Foundation can hold a belief is immaterial. AFA provides no
admissible evidence that coniradicts the fact the Rudolph cancelled the event because of the
unapproved press releases. Indeed, AFA has elsewhere conceded that Rudolph believed the
press releases violated the Event Policies and Procedures. (See Plaintiff’s Response to Sep.
Stmt. 78 supra.) Moreover, because none of the e-mails cited are written by Rudolph, they
are not evidence of Rudolph’s personal state of mind. These e-mails were written by
individuals who did not wish to cancel the Event suggesting that, even if these individuals
disagreed with the subject matter, they would not have cancelled on that basis. Thus, there is
no indication that these e-mails influence Rudolph’s decision and, in fact, evidence that

Rudolph’s decision was not influenced by these e-mails in any way.

g w4

o g P
= 2. 38T

74. Foundation witnesses testified that Objection. Irrelevant. (Cal. Ev.Code §§
Rudolph made the decision to cancel the Event. 210, 350-35 1) as to whether Foundation
Ono Decl., Ex. 9 [Pygin Dep, Tr.] at 108:10- witnesses gave such testimony. The
109:15: id., Ex. 8 [Amega Dep. Tr.] at 155:16-21; | alleged fact constitutes the evidence

id.. Ex. 2 [Sion Dep. Tr., Vol. 2 (12/10.10)] at supporting the subordinate fact to which
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355:10-356:8, 406:14-18; id., Ex. 7 [Rudolph
Dep. Tr., Vol. 1 (1/10/11)} at 98:10-12; id,, Ex. 7
[Rudolph Dep. Tr., Vol. 2 (1/11/11)] at 256:16-
257:4 [testifying that

“|t]he decision to cancel the event was my

decision.”]

Foundation witnesses testified (i.e., that
Rudolph made the decision to cancel the
Event), not the fact itself. On the same
basis, this alleged fact is vague and
ambiguous. Subject to and without in
any way waiving the foregoing
objections, and fo the extent that
Responding Party understands this
alleged fact: Undisputed that Foundation
Witﬁesses testified that Rudolph made the
executive decision to cancel the Event.
Undisputed that Rudolph made the

executive decision to cancel the Event.

Center Defendants' Reply to No. 74:
AFA does not dispute this Material Fact.

75. In their depositions, AFA’s witnesses were
unable to identify any specific evidence of
discriminatory intent on the part of the
Foundation Defendants except for the
cancellation itself. When asked whether there was
“anything ... upon which. You’re basing

your belief that the real reason for the
cancellation ... was that [the Foundation] did
not want to have an open debate on intelligent
design,” Peter Bylsma answered “No.”

Ono Decl., Ex. 3- [Davis. Dep. Tr., Vol. 1
(12/9/10] at 144:21-147:16 {Q. You understand
there’s an allegation in this lawsuit that you’ve
made that the basis for the cancellation was the
content of the program, don’t you sir? A.

Absolutely. Q. Okay. And what do you base that

Objection. Immaterial. The alleged fact
has no significance in determining the
outcome of this case with regard to
whether Center Defendants engaged in
discriminatory conduct. Irrelevant.
(Cal.Ev.Code §§ 210, 350-351). The
alleged fact has no tendency in reason to
prove or disprove the alleged fact that
Center Defendants engaged in
discriminatory conduct. Subject to and
without in any way waiving the
foregoing objections, and to the extent
that Responding Party understands this
alleged fact: Disputed.

SUPPORTING EVIDENCE:

Becker Decl., Exh. No. 4, Davis Dep.
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allegation on? ... The fact is that we know that Tr., 395:19-396:13; 128:13-22; 157:20-
nothing we did regarding our performance of the | 158:4

contract could have led to an accusation of 358:13-18; 359:24-360:12; 360:13-24;
violation. Nothing. We performed our part of the | 382:1-7; 382:25-383:3; 395:19-24;
contract-- we signed it, we prepared our 396:3-13

materials, we were going to submit it. Nothing we | 397:19-24; 398:12-20; id., Exh. No. 6,
did was possibly -- could possibly have done it. Peterson Dep. Tr., 152:10-16; 153:19-25.
The only reason for that film to be canceled was
because the people who owned that cinema didn’t
want it shown and were not happy about the
content; id, Ex. 3 [Davis Dep. Tr., Vol. 2 (1//11)]
at 355:5-364:8 |discussing reasons for believing
“intense outside pressure” causes the
cancellation]; id., Ex. 6 [Bylsma Dep. Tr.] at
265:19-266:9 [“Q. Is there anything else that
you’re relying on in terms of telling me that you
believe the real reason for the cancellation was
that the Foundation didn’t want to have that open
debate other than what’s in [the cancellation e-
mail]? MR. BECKER: And whatever I may have
discussed with you in confidence. Q. I don’t
want to know what Mr. Becker discussed with
you. So I’'m not asking for that. So is there
anything, other than what Mr. Becker may have
told you, upon which you’re basing your belief
that the real reason for the cancellation by the
Science Center Foundation was that they did not
want to have an open debate on intelligent
design? A. No.”], at 272:21-273:3 [“Q. Okay.
What I’'m after is, did anybody show vou or tell

you anything that was either a document or a
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conversation specifically from the California
Science Center Foundation or the Science Center
itself that when you read it or heard about it, you
said ‘Yeah, that’ — ‘that — that tells me they
cancelled for content’? A. No.”]; id,, Ex. 11
[Peterson Dep. Tr.] at 153:14-158:3 [“Q. I was
trying to clarify because your answer before
talked about the Smithsonian. So [ was trying to
understand what facts you believe there are to
support a view that the Foundation engaged some
some [sic] sort of discriminatory at that it wasn’t
— A. Well, the discriminatory act was cancelling
the event. Birds of a feather flock together. They
are all cut from the same cloth. And the
Smithsontan in particular I had come to find out
about — ] forget the name of the scientist who had
basically had his whole career torpedoed because
he dared to say something positive about
intelligent design.” ... Q. But do you have any
other facts to support the view that the
Foundation engaged in some sort .of
discriminatory conduct? Were there any
conversations you had with the Foundation
employees that imply that to you or anything like
that? A.Ihad no conversations with Foundation
employees. We did ask Joel Strom what went on
in the board meeting ... But he didn’t really have
any information about the detail.” ... Q. Yes. |
was just going to ask is there anything else, any
other facts that lead you to that conclusion? ...

THE WITNESS: So — okay. [ would just say
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that, if you listen to the news sources that I like to

listen to [they] talk about how Darwinian
evolution 1s promulgated throughout the public
school system and so on. It is hostile towards

opposing viewpoints. Anybody on the street will

tell you that.... Q. BY MR. ZELENAY: Yes. It’s

—1 am just trying to undersfand for myself where
your view comes from with respect that issue.
But if you don’t have anything further to add in
terms of the actual facts that lead you -- ... A.
Because [ can say there 1s plenty of evidence that
there 1s much more than just DI's press release
that drove the California Science Center to
execute this blatant act of discrimination against

uS Y

Center Defendants' Reply to No. 75:

AFA does not controvert this Material Fact in any way sufficient to raise a triable issue of
fact. AFA claims the fact asserted is immaterial and makes a token effort to dispute it. But at
best, its "evidence" is nothing more than inadmissible hearsay and speculation (e.g.
"...pressure can be applied in many different ways. And it was our understanding through a
number of different sources...". "I have every reason to believe that the Smithsonian put
pressure on CSC...". "There was no other reason for them to cancel this contract."). (Evid.
Code, sections 403(a), 702(a), 1200.) AFA's conclusory allegations are insufficient to dispute
this fact. (Keniston v. Roberts (9th Cir. 1983) 717 F.2d 1295, 1230 [vague and conclusory

allegations are insufficient to support civil rights claims or to withstand summary judgment].)

76. In their depositions, Foundation witnesses
denied the existence of a policy whereby the
advancement, promotion, or discussion of
intelligent design is prohibited.

Ono Decl., Ex. 9 [Pygin Dep. Tr.] at 154:9-16:
id,, Ex. 7 [Rudolph Dep. Tr., Vol. 1 (1/10/11)] at

Objection. Irrelevant. (Cal.Ev.Code §§
210, 350-351) as to whether Foundation
witnesses gave such testimony. The
alleged fact constitutes the evidence

supporfing the subordinate fact to which

Foundation witnesses testified (i.e., that

130

Center Defendants’ Response to AFA’s Opposition to Center Delendants’ Separate Statement (BC 423687)




el

10
11
12
13
14
15
16
17
18
19
20
2i
22

24
25
26
27

131:18-25, 169:19-170:22; id., Ex. 2 [Sion Dep.
Tr.] at 66:15-67:13; see aiso id.. Ex. 7 [Rudolph
Dep. Tr., Vol. 2 (1/11/11)] at 238:5-15 [*“Q. Sure.
Do you believe it’s inappropriate for the
California Science Center to permit debates
concerning the theory of evolution?”” MR. ONO:
Vague and ambiguous; incomplete hypothetical;
calls for speculation. MR. DENNIS: T join those.
THE WITNESS: My answer would be that I do
not think it it’s [sic] inappropriate. [ think that our
policies and practices and everything we’ve
done, including in this case, would have allowed
a private event to go ahead and debate whatever

they want, if it’s a private event.”]

no such policy exists). Subject to and
without in any way waiving the
fofegoing objections, and to the extent
that Responding Party understands this
alleged fact: Undisputed that in their
depositions, Foundation witnesses denied
the existence of such a policy. Disputed
that such a policy did not exist at the time
AFA’s event was cancelled.
SUPPORTING EVIDENCE:

See Opposing Party’s Supporting

Evidence to Undisputed Material Fact §
50, supra, incorporated herein;
Defendants’ Undisputed Material Fact
2: [“The Foundation is a non-profit,
section 501(¢)(3) organization that raises
funds to support exhibits and educational
programs featured at the California
Science Center (the “Science Center”),
the West Coast’s largest interactive
center and museum.”]; see, generally,
Woodward Decl. (opinion that contract

basis for cancellation was pretextual); id.,

19 89-98.

Center Defendants' Reply to No. 76:

AFA does not dispute this Material Fact in any material way. AFA attempts to manufacture a

dispute by contending that a policy did exist. But AFA provides no evidence of such a

policy.

77. Beginning on October 5, 2009,
representatives of the Los Angeles Country {sic]

Natural History Museum and other individuals

Objection. Immaterial. The alleged fact
has no significance in determining the

outcome of this case with regard to
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were engaged in e-mai! discussion regarding the

Event. In these discussions, the participants
expressed concerns regarding the subject matter
of the Event. None of these e-mails reached
Rudolph until after the Event was cancelled.
Ono Decl., Ex. 18 [Dep. Ex. 35]

whether Defendants are state actors for
purposes of lability pursuant to 42 U.S.C.
§ 1983. Irrelevant. (Cal.Ev.Code §§ 210,
350-351). The alleged fact has no
tendency in reason to prove or disprove
whether Defendants are state actors.
Subject to and without in any way
waiving the foregoing objections, and to
the extent that Responding Party
understands this alleged fact: Undisputed.

Center Defendants' Reply to No. 77:

AFA does not dispute this Material Fact.

78. Rudolph testified that he “had a general
undérstanding” as to the nature of the Event
based on an October 1, 2009 e-mail from Chris
Sion.

Ono Decl., Ex. 7 [Rudoiph Dep. Tr:,

Vol. 2 (1/11/11)] at 323:23-15; Ex. 19 [Dep.
Ex. 36.].

Objection. Irrelevant. (Cal.Ev.Code §§
210, 350-351) as to whether Rudolph gave
such testimony. The alleged fact
constitutes the evidence supporting the
subordinate fact to which Rudolph
testified (i.e., he had a general
understanding as to the nature of the
Event based on an October 1, 2009, e-
mail.), not the fact itself. On the same
basis, this alleged fact is vague and
ambiguous. Subject to and without in any
way waiving the foregoing objections, and
to the extent that Responding Party
understands this alleged fact: Undisputed
as to Rudolph’s testimony. Undisputed as
to the subordinate fact that on October 1,
2009, Rudolph had a general
understanding of the nature of the Event

based on an October 1, 2009 e-mail from
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Chris Sion. Disputed as to the implied
root fact that Rudolph did not have a
specific understanding of the nature of the
Event.

SUPPORTING EVIDENCE:

Becker Decl., Exh. 46, Sion Dep. Tr.,
Dep. Exh. No. 36 (10/5/09 e-mail from C.
Sion to J. Rudolph) [“Hi Jeft, Just an FYI
that Joel called me last night to lobby for

better pricing for a group his wife, Holly,
is involved with (American Freedom
Alliance). They are planning a private
IMAX screening of “We Are Born of
Stars” and panel discussion of
Darwinism and wanted us to “partner”
with them. . . . I said that I wouldn’t
recommend that he call you about being
a “partner” since their topic of
Darwinism and the nature of their
controversial approach is likely not a
good fit to partner w/ a Science Center. .

..”;emphasis added.]

Center Defendants' Reply to No. 78:

AFA does not dispute thits Material Fact in any material way. AFA manufactures a dispute by
disputing an issue that is not addressed by this Material Fact. Regardless, the Foundation

Defendants do not dispute that Rudolph had a specific understanding of the nature of the

event.

79. Foundation witnesses testified that the Objection. Irrelevant. (Cal.Ev.Code §§
Event was cancelled as a result of the 210, 350-351) as to whether Foundation
unapproved press releases. witnesses gave such testimony. The
Ono Decl. Ex. 2 [Sion Dep. Tr., Vol. 1 alleged fact constitutes the evidence -
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(12/8/10)] at 118:18-120:8; id., Ex 2 [Sion

Dep. Tr:, Vol. 2 (12/10/10)] at 327:13-18,
328:24-329:2; id., Ex. 9 [Pygin Dep. Tr.] at
100:24-103:1; id,, Ex. 7 .[Rudolph Dep. Tr.,
Vo.2 (1/11/11)] at 302:19-303:19; see also id.
Ex. 16 [Dep. Ex. 32] [Amega expresses belief
that AFA violated the Promotional Materials
provision.}; id. Ex. 20 [Dep. Ex. 37] [indicating
unapproved press releases were reason for
cancellation]; id, Ex. 4 [Pisano Dep. Tr.] at
41:19-43:1 [Q. Al right. (sic) The e-mail
continues referring to your conversation, quote:
“Had a chat to him about the screening of the
L.D. film at CSC’s IMAX.” The next sentence:
“They had, in fact, canceled the event as not
being” — I'm sorry — “as being not in line with
their mission to educate the public about science,
s0 1t 18 not going ahead, we do not need to send a
letter or respond any further,” period. There are
the word (sic) apparently of John Long in an e-
mail. Does he have it correct here that Dr.
Rudolph told you that they canceled the event
because it was not in line with their mission?
MR. ZELENAY: Objection. Vague. Calls for
hearsay. MR. STAUBER: Same objection,
subject to that, Dr. Pisano, you can answer. THE
WITNESS: No ... BY MR. STEVENS: Q. And
your answer is that John Long has it incorrect, is
that right? MR. STAUBER: Counsel, the
answer was “No,” unequivocally “No.” BY MR.

STEVENS: Q. I'm asking if that’s what you

Foundation witnesses testified (i.e., that

supporting the subordinate fuct to which

that the Event was cancelled as a result of
the unapproved press releases). Subject to
and without in any way waiving the
foregoing objections, and to the extent
that Responding Party understands this
alleged fact: Undisputed as to Foundation
witnesses’ testimony. Disputed as to the
implied subordinate fact that the Event
was cancelled “as a result of the
unapproved press releases.”
SUPPORTING EVIDENCE:

Becker Decl., Exh. 37, Sion Dep. Tr.,
Dep. Exh. No. 11 (10/5/09 e-mail from C.

Sion to J. Rudolph) [“A science center

should not even be asked to partner w/
any group associated w/ debating
Darwinism - it’s not our place....”,
emphasis added.]; id., Exh. No. 39, Sion
Dep. Exh. No. 13 (10/5/09 e-mail from S.
Amega to J. Rudolph) [“subject:
Creationist organization implies that the
Calif. Science Center is sponsoring
Darwin film”; “The Smithsonian Institute
called and was alarmed at the news
release from a creationist organization, the
Discovery Institute, below [sic] because it
implied that the Science Center officially
supports the creationist film that is set to

screen on Oct. 25.7]; id., Exh.No. 40,
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meant by incorrect. A. That is correct.”] id., Ex.
5 [Long Dep. Tr.] at 96:5-24 [“Q. The next
sentence says, “They had in fact canceled the
event as not being in-line with their mission to
educate the public about science.” And I’ll stop
there. Is that what Dr. Pisano told you? MR.
ONO: Calls for hearsay. THE WITNESS: No,
she did not tell me that. That was something that
I was surmising. It’s purely from me. BY MR.
STEVENS: Q. Well, what did Dr. Pisano tell
you? A. From memory, she just told me that they
had canceled it. She didn’t actually give me a
reason. Q. So you added that fact that it was not
in line with their mission? That was from your
own surmise? A. I was guessing it, ves.

Q. You didn’t actually know? A. I didn’t.

Sion Dep. Exh. No. 15 (10/5/09 e-mail
from C. Sion to C. Pygin) [“[T/he main
problem is that it is an anti-Darwin/
creationist group.”;, emphasis added.]; id.,
Exh. No. 46, Sion Dep. Tr., Dep. Exh. No.
36 (10/1/09 e-mail from C. Sion to J.
Rudolph) [“] said that | wouldn’t
recommend that he call you about being a
“partner” since their topic of Darwinism
and the nature of their controversial
approach is likely not a good fif to
partner w/ a Science Center.”; emphasis
added.]; Defendants’ Undisputed Material
Fact § 2 [“The Foundation is a non-profit,
section 501(c)(3) organization that raises
funds to support exhibits and educational
programs featured at the California
Science Center (the “Science Center™), the
West Coast’s largest interactive center and
museum.”]; see, generally, Woodward
Decl. {opinion that contract basis for

cancellation was pretextual); id., 9 89-98.

Center Defendants' Reply to No. 79:

AFA does not dispute this Material Fact in any material way. AFA cannot manufacture a

triable issue of fact by disputing a contention that does not exist in the undisputed fact.

Regardless, AFA does not provide any admissible evidence to support its contention, relying

instead on irrelevant e-mails and unsupported speculation.

PLAINTIFF’S ISSUE NO. 6: JEFFREY RUDOLPH, IN HIS INDfVIDUAL
CAPACITY, IS NOT ENTITLED TO JUDGMENT ON AFA’S SECOND, THIRD,
AND FOURTH CAUSES OF ACTION BECAUSE HE DOES NOT POSSESS

QUALIFIED IMMUNITY.

ADDITIONAL MATERIAL
DISPUTED FACTS Las

SUPPORTING EVIDENCE
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32.  In 2005, the Discovery Institute had
rented out the Smithsonian’s Natural History
Museum (“SI/NHM?”) for the screening of an
ID film entitled “The Privileged Planet.” The
Smithsonian issued a statement proclaiming
that “[w]e have determined that the content of
the film is not consistent with the mission of the
Smithsonian Institution’s scientific research.”
Ultimately the Smithsonian backed off of this
effort and allowed the screening of “The
Privileged Planet” to proceed, but refused to
accept the Discovery Institute’s $16,000 rental
fee. The Smithsonian’s objections to the
screening of the ID film were widely reported
in the Washington Post, the New York Times,

the blogosphere and elsewhere.

Lepiscopo Decl., Exh. B, Bates Nos. 11-12
{Discovery Institute report) and 15-16
{(Washington Post report).

Center Defendants’ Response to AFA’s Second Desienated UMF No. 32:

AFA appears to have erroneously asserted a second UMF No. 32 (hereinafter "UMF No.
32.1"). Objection. UMF 32.1 is irrelevant and immaterial. (Evid. Code, section 210, 350.)
Conclusory allegations about what may or may not have transpired between the Discovery
Institute and Smithsonian in 2005 is irrelevaﬂt, hearsay and lacking foundation. (Evid. Code,

sections 210, 310, 350, 403(a), 702(a), 1200.) See also, concurrently filed Joint Motion To

Strike Declaration of Lepiscopo.

33.  The Smithsonian has a policy of
referring to intelligent design as “creationism”™

and excluding or seeking to exclude

intelligent design activities at its facilities.

Lepiscopo Decl., Exh. B, Bates Nos. 191
(unredacted version) and 173, 176, 180
(redacted versions) (10/5/09 e-mail from L.
St. Thomas to H. Closter and R. Kremer.)

Center Defendants’ Response to AFA’s Second Designated UMF No. 33:

AFA appears to have erroneously asserted a second UMF No. 33 (hereinafter "UMF No.
33.1"). Objection. Conclusory allegations concerning Smithsonian policy lack foundation,

are hearsay, irrelevant and immaterial to the issues raised herein. (Evid. Code, sections 210,
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350, 403(a), 702(a), 1200.) See also, concurrently filed Joint Motion To Strike Declaration of

Lepiscopo.

34.  The term “creationist” is often used in
a pejorative sense. It represents a hostility
toward the idea that the universe, life, and
mankind exist as a result of a deliberate plan,
and an executing of that plan, by a
transcendent agent, who has a purpose for
their existence. Yet this idea of “intelligent
purpese and plan™ is sufficiently ancient, and
sufficiently tied to great scientists of the past
(Galileo, Newton, Kepler, Boyle, Maxwell),
that another, more distasteful nuance is
evident in the use of the term “creationist.”
That pejorative nuance includes a mix-and-
match hodgepodge of related negative ideas
such as “fundamentalist” (in religious belief),
“superstitious,” “ignorant and uneducated,”

“anti-scientific,” and “anti-inteliectual.”

Woodward Decl., Part V (“Definitions™),
12; id., Part IX (*The Threat Era And The
Smithsonian™), § 27

Center Defendants’ Response to UMF No. 34:

Objection. AFA does not cite to this UMF anywhere in its Opposition papers and is therefore
immaterial and irrelevant for purposes of this motion. (Evid. Code, sections 210, 350.) The
foregoing notwithstanding, UMF No. 34 is an improper run-on narrative of conclusory
arguments lacking materiality/relevance. (Evid. Code, sections 210, 350.). Supporting
evidence is hearsay and lacks foundation. (Evid. Code, sections 403(a), 702(a), 1200.) See
also, concurrently filed Joint Evidentiary Objections To And Motion To Strike Declaration Of

Thomas Woodward.

35. On October 5, 2009, Shell Amega, vice

president for Communications, e-mailed

Rudolph memorializing a Smithsonian official’s

telephone call with her in which the official

Becker Decl., Exh. Nos. 37 and 40, Sion
Dep. Tr., Dep. Exh. Nos. 11 and 13
(10/5/09 e-mail from S. Amega to J.
Rudolph) [“The Smithsonian institute

137

Center Defendants” Response to AFA’s Opposition to Center Defendants’ Separate Statement (BC 423687)




Y,
i
4

[at

O e 1 Dy

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

requested that the “Center” publicly disavow its
association with AFA’s event because it implied
that the “Center” was supporting a “creationist”
film. The subject line of the e-mail addressed the
content of what she understood to be the AFA
event: “Creationist organization implies that the
Calif. Science Center is sponsoring Darwin
Sfilm.” (Emphasis added.) Amega’s e-mail was
denoted “Importance: High™ and used the term
“creationist” to describe the subject matter and
content of the film she understood would be
shown at AFA’s event. She advised Rudolph that
Closter was “alarmed” at a news release from a
“creationist organization, the Discovery
Institute™ because it implied that the Center
“ofﬁcially supports the creationist
film.”(Emphasis added.) She added that Closter
was also “alarmed” by the event’s association
with the Smithsonian. Finally, she noted that the
Smithsonian had “pulled the plug” on a
screening of “the film™ when they found out that
it was a “creattonist” film. She asked for

direction on how to proceed.

called and was alarmed at the news
release from a creationist organization, the
Discovery Institute, below because it
implied that the Science Center officially
supports the creationist film that is set to
screen on Oct. 25. It is also alarmed with
the implication that the Smithsonian 1s
involved and would like us to 1ssue a
correction statement on PR newswire as to
what our role is and that we are just one of
many Smithsonian affiliates on the west
coast. They said that this group had
booked at the Smithsonian to screen the
film and the Smithsonian pulled the plug
on the screening when they found out.
Please advise on how you'd like us to

proceed.”]

Center Defendants’ Response to UMF No. 35:

Objection. Hearsay. (Evid. Code, section 1200.) Document speaks for itself. Conclusory
and speculative concerning what Foundation Vice President Amega supposedly understood.
(Evid. Code, section 702(a).) Undisputed that Foundation Vice President Amega emailed

Foundation President Rudolph to relate communication with the Smithsonian over concerns

with misleading Event press release.

36.  On multiple occasions, Chris Sion, vice

president for food and event services, offered her

Becker Decl., Exh. 37, Sion Dep. Tr.,
Dep. Exh. No. 11 (10/5/09 e-mail from C.
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professional opinion to Rudolph that a science Sion to J. Rudolph) [*A science center
center should not be associated with should not even be asked to partner w/
“creationists.” any group associated w/ debating

Darwinism — it’s not our place....”}; id.,
Exh. No. 40; Sion Dep. Exh. No. 15
(10/5/09 e-mail from C. Sion to C. Pygin)
[“[T]he main problem is that it is an anti-
Darwin/creationist group.”; emphasis
added.]; id., Exh. No. 46; Sion Dep. Exh.
No. 36 (10/1/09 e-mail from C. Sion to J.
Rudolph) {*“] said that I wouldn’t
recommend that he call you about being a
‘partner’ since their topic of Darwinism
and the nature of their controversial
approach is likely not a good fit to
partner w/ a Science Center.” (emphasis
added.)}; Woodward Decl., ¥ 23, 55, 56,
67.

Center Defendants’ Response to UMF No. 36:

Objection. AFA does not cite to this UMF anywhere in its Opposition papers and is therefore
immaterial and irrelevant for purposes of this motion. (Evid. Code, sections 210, 350.) The
foregoing notwithstanding, UMF No. 36 is argumentative and speculative concerning the
manner, nature and extent of "opinions” Foundation Vice President Sion may have
communicated to Foundation President Rudoiph. (Evid. Code, sections 403(a), 702(a),
1200.) Sion testimony and documents speak for themselves. See also, concurrently filed

Joint Evidentiary Objections To And Motion To Strike Declaration Of Thomas Woodward.

37.  Asdirector of the west coast’s largest Becker Decl., Exh. No. 8, Rudolph Dep.
interactive science center and museum, a “news | Tr., 265:7-266:11 [*] was vaguely and
junkie,” who reads the newspaper every day, generally aware of the Discovery Institute.
makes ample use of the Internet and follows “a | [ had seen some press reports and

lot of stuff,” Rudolph was aware of the television shows and the like on the

139

Center Defendants’ Response to AFA’s Opposition to Center Defendants” Separate Staternent (BC 423687)




10
11
12
13
14
15
16
17
18
19
20
21

22

23
24
25
26
27
28

“Privileged Planet” flap involving the

Smithsonian and of the Smithsonian’s history of

excluding or seeking to exclude “creationist™ and

intelligent design activities. Rudolph was on
notice of the pejorative meaning of the term

“creationist” from Amega and Sion.

Additionally, he was on notice of the ruling in

Kitzmiller v. Dover.

Kitzmiller case, so | had some familiarity -
- again, less than I do now --

and was aware from some press reports of
a tendency to, as [ would characterize it,
to be somewhat provocative in the manner
in which they handle media sometimes. Q.
Are you referring specifically to a [PBS
television program] Nova broadcast called
‘Judgment Day’? A. I think that was it. I
don't actually recall the specifics -- 1 know
there's a television show [ watched and --
you know, [ see a Jot of things, so I don't
want to absolutely say that’s it, but if
that's the only one that there was on that
case; if it's not, it might have been another
one.” Q. On October 6, had you read any
books or literature that had described the
events surrounding the

Kitzmiller versus Dover litigation? A.
Unless you count newspaper or magazine
stories as that, no. Q. In 2005, did you
follow with interest the Kitzmiller versus
Dover litigation in the news? A. No more
so that happen most news. I'm -- honestly,
I’m something of a news junkie. I read the
newspaper every day; now I look on the
web a lot more, too, but I tend to follow a
lot of stuff. So I keep up

on things.”; id., Exh. No. 33, Dep. Exh.
No. 200 (Rudolph Decl, § 3; id., Exh. No.
28; Rudolph Dep. Exh. No. 192 (Web
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Profile); id., Exh. No. 39, Sion Dep. Tr.,
Dep. Exh. No. 13 (10/5/09 e-mail from S.
Amega to 1. Rudolph, et al.); Kitzmiller v.
Dover Area School Dist. (M.D. Pa. 2005)
400 F.Supp.2d 707, 711-712, 716, 717,
719,720,721, 722, 723, 725, 726 (*The
overwhelming evidence at trial
established that ID is a religious view, a
mere re-labeling of creationism, and not a
scientific theory™), 729-730 (“a religious
alternative masquerading as a scientific
theory, directs them to consult a
creationist text as though it were a science

resource.”); Woodward Decl., 7 28, 76.

Center Defendants’ Response to UMF No. 37:

Objection. AFA does not cite to this UMF anywhere in its Opposition papers and is
therefore immaterial and irrelevant for purposes of this motion. (Evid. Code, sections 210,
350.) The foregoing notwithstanding, UMF No. 37 is argumentative. It offers unsupported
and conclusory arguments regarding what Foundation President Rudolph knew or should
have known concerning the Smithsonian's alleged history with intelligent design activities.
{Evid. Code, sections 310, 403(3), 702(a). Undisputed. Undisputed that Rudolph testified
that he is “something of a new junkie,” that he reads the newspaper daily, “look[s] on the
web” and “tend[s] to follow a lot of stuff.” (See Becker Decl., Exh. No. 8, Dep. Tr., Rudoiph
266:8-11.) Disputed, but not relevant, that Rudolph was aware of the “Privileged Planet” flap
ir;volving the Smithsonian. The cited evidence does not support this assertion. Regardless,
even if he was aware of this fact, it is irrelevant to the question of whether Rudolph cancelied
the Event because of its subject matter. See also, concurrently filed Joint Evidentiary

Objections To And Motion To Strike Declaration Of Thomas Woodward. Undisputed.

-| UNDERLYING CONSTITUTIONAL VIOLATIONS.

DEFENDANTS’ ISSUE NO. 7: THE CENTER DEFENDANTS ARE ENTITLED TO
JUDGMENT ON AFA’S NINTH CAUSE OF ACTION FOR DECLARATORY
RELIEF BECAUSE SUCH REQUESTED RELIEF IS MOOT IN THE ABSENCE OF
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80. AFA requests judicial declarations that

“the cancellation of the EVENT and breach of
the contract violated the United States
Constitution and the California Constitution”
and that “the Defendants engaged in content and
viewpoint discrimination by preventing
Plaintiff from addressing the topic of intelligent
design in a public forum.”

TAC, Paras. 111 and 112.

Objection. Immaterial. The alleged fact
has no significance in determining the
outcome of this case with regard to
whether AFA’s request for declaratory
relief 1s moot. Irrelevant. (Cal.Ev.Code
§§ 210, 350-351) as to whether AFA’s
request for declaratory relief is moot. The
alleged fact constitutes the pleading
allegation and, as such, is not a material
fact. Subject to and without in any way
watving the foregoing objections, and to
the extent that Responding Party
understands this alleged fact: Undisputed.
See Becker Decl., § 3 [“As part of this
lawsuit, AFA seeks a declaration of rights
and an Order requiring the Defendants to
make available to AFA and the public the
use of the IMAX Theater for a future
private event to include the screening of a
film concerning Intelligent Design and/or
Creationism, and to debate the merits of
Darwinian/neo-Darwinian evolutionary

theory.”]

Center Defendants’ Replv to No. 80:

AFA does not dispute this Material Fact.

DEFENDANTS’ ISSUE NO. 8: AFA’S EIGHTH CAUSE OF ACTION CANNOT
SUPPORT A CLAIM FOR MONEY DAMAGES.

81. AFA appears to seek money damages for the
alleged violation of the Californja Constitution.

TAC, Para. 108

Objection. Immaterial. The alleged fact
has no significance in determining the
outcome of this case with regard to

whether AFA’S Eighth Cause of Action
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can support a claim for money damages.
Irrelevant. (Cal.Ev.Code §§ 210, 350-
351). The alleged fact has no tendency in
reason to prove or disprove whether
AFA’S Eighth Cause of Action can
support a claim for money damages.
Subject to and without in any way
waiving the foregoing objections, and to’

the extent that Responding Party

understands this alleged fact: Undisputed.

Center Defendants' Replv to No. 81:

AFA does not dispute this Undisputed Fact.

ISSUE NO. 9: PUNITIVE DAMAGES ARE NOT RECOVERABLE AGAINST THE

CENTER

82. AFA’s Third Amended Complaint seeks
punitive damages. (TAC, Prayer, para. 4.)

Objection. Immaterial. The alleged fact has
no significance in determining the outcome
of this case with regard to whether punitive
damages are recoverable against the Center.
Irrelevant. (Cal.Ev.Code §§ 210, 350-351).
The alleged fact has no tendency in reason to
prove or disprove whether punitive damages
are recoverable against the Center. Subject to
and without in any way waiving the
foregoing objections, and to the extent that
Responding Party understands this alleged
fact: Undisputed.

Center Defendants' Reply to No. 82
AFA does not dispute this Material Fact.
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Dated: June 3, 2011

LAZ2009604304
60634016.doc

Respecttully Submitted,

KAMALA D. HARRIS
Attorney General of California

By
ALLAN S. ONO

Deputy Attorney General

Attorneys for Defendants

California Science Center and Jeffrey
Rudolph in his official capacity and the
President and CEQ of the California
Science Center
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