Case: 2:11-cv-00190-GLF-NMK Doc #: 13 Filed: 03/28/11 Page: 1 of 13 PAGEID #: 501

IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF OHIO

EASTERN DIVISION
JOHN FRESHWATER, ) CASENO.:2-11 CV 00190
)
Plaintiff, ) JUDGE GREGORY L. FROST
)
v. )
) DEFENDANT MOUNT VERNON CITY
MOUNT VERNON CITY SCHOOL ) SCHOOL DISTRICT BOARD OF
DISTRICT BOARD OF EDUCATION, ) EDUCATION’S BRIEF EXPLAINING
) WHY THIS CASE SHOULD NOT BE
Defendant. ) REMANDED

L. INTRODUCTION
In its March 10, 2011 Order, this Court notified Defendant of its inclination to sua sponte
remand this action and allowed Defendant until March 28, 2011, to provide a brief explanation

why this action should not be remanded.

IL RELEVANT BACKGROUND

Plaintiff's Complaint asserts Defendant violated Plaintiff's rights under the Establishment
Clause of the First Amendment to the United States Constitution (Complaint 7 27, 32, 59, 83),
the Free Association Clause of the First Amendment to the United States Constitution
(Complaint 9 88), the First Amendment to the United States Constitution for Viewpoint
Discrimination and Religious Discrimination (Complaint § 33, 79), the Due Process Clause of
the Fourteenth Amendment to the United States Constitution (Complaint §{ 13, 14, 15, 101), and
other constitutional or federal statutory provisions, such as 42 U.S.C. § 1983, Title VII of the

Civil Rights Act of 1964, and the Equal Protection Clause of the Fourteenth Amendment to the

' Plaintiff filed a Charge of Discrimination with the U.S. Equal Employment Opportunity
Commission on February 10, 2011, alleging Defendant engaged in religious discrimination. A
copy of the charge is attached as Exhibit 1. The charge is currently pending.
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United States Constitution (Complaint [ 6, 13, 14, 21, 33, 102). Plaintiff uses these claims both
as a basis for challenging his termination under Ohio Revised Code §3319.16 and as independent
claims (Complaint § 22 & 102). Plaintiff merely uses R.C. §3319.16 as a vehicle to reassert the
same claims in another court.

On QOctober 21, 2010, Plaintiff dismissed with prejudice a federal lawsuit against
Defendant, styled John D. Freshwater, et al. v. Mount Vernon City Sch. Dist. Bd. of Educ., et al.,
Case No. 2:09cv464 ("Lawsuit #1"), which concerned almost identical facts, allegations, and
claims as the present case. Indeed, Plaintiff specifically used all of the state administrative
hearing transcripts, exhibits, and briefs at issue in this case as the factual basis for his claims in
Lawsuit #1.

Defendant encountered difficulty in securing discovery responses from Plaintiff in
Lawsuit #1. Specifically, Plaintiff would not provide speciﬁé written responses to certain
discovery requests and provided as a general response to the Interrogatories:

Plaintiff relies upon the voluminous amount of information detailed in the

exhibits and transcripts produced at the state hearing to provide specific acts and

omissions taken by the Defendant. Plaintiff in good faith believes Defendant has

in its possession all of the exhibits and transcripts from the state hearing and will

soon receive a brief as a result of the state hearing detailing with further

specificity. (Lawsuit #1: Doc. 61 & 62)
and, as a general response to the Request for Production of Documents:

Plaintiff identifies documents to include all exhibits and transcripts produced at

the state hearing involving John Freshwater, Plaintiff in good faith believe [sic]

Defendant has it its possession all of the exhibits and transcripts from the state
hearing. (Lawsuit #1; Doc. 61 & 62)
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In its August 27, 2010 Order (Lawsuit #1: Doc. 62), the Court required Plaintiff to "make
individualized response to each discovery request propounded to them by the moving defendants
within seven (7) days."

After this Order, Plaintiff provided responses. All of the responses specifically
referenced the state hearing transcripts and the state hearing exhibits. A copy of the responses
provided to Defendant’ is attached as Exhibit 2. There was nothing substantive outside of the
state administrative hearing record that Plaintiff identified as a basis for his claims in Lawsuit #1.
Indeed, during Plaintiff's deposition on October 15, 2010, Plaintiff brought with him a copy of
John Freshwater's Closiné Statement Brief in the matter of John Freshwater before Referee R.
Lee Shepherd (Exhibit 3, p. 6 & 7)* and John Freshwater’s Reply Brief to the Employer's Post-
Hearing Brief in the matter of John Freshwater before Referee R. Lee Shepherd. 1d. At the
deposition, Plaintiff was questioned on the specific factual basis for Count One of the Complaint:

Q: My question to you is: What specific act or omission do you claim

Defendant Board of Education committed that serves as the basis for
Count One of your Complaint?

A: Count One would be deprivation of free speech. And I have before me
the, the briefs that was [sic| written, the closing briefs for the state hearing,
I think everything is documented within those; the John Freshwater Closing

Statement Brief, and Reply Brief to the Employer's Post-Hearing Brief, I
do believe it's well established in here. (Exhibit 3, p. 78)

2 During a deposition on October 15, 2010, Plaintiff acknowledged he understood his obligation
to provide individualized responses to each of the discovery questions. (Exhibit 3, p. 31). The
Court also ordered Plaintiff to identify withheld documents in a privilege log. (Lawsuit #1: Doc.
62).

* Defendant has not included Plaintiff's responses to the other Defendants in Lawsuit #1, but
states they are substantially similar to Exhibit 2.

* A copy of Plaintiff's 10-15-10 deposition transcript has been filed with the Court and the
portions referenced in this transcript are attached as Exhibit 3.
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At the time Plaintiff chose to dismiss Lawsuit #1, the Referee's Report from the state
administrative hearing had not yet been issued and the Board had not acted on the Referee's
Report. Notably, the Referee's Report and Board action on it were not new "facts” but the
natural consequence of the administrative procedure. In other words, Plaintiff incorporated the
complete factual basis for the Referee and Board's consideration as the factual basis for Lawsuit
#1 before Plaintiff dismissed Lawsuit #1.

IL LAW AND ARGUMENT

A. This Court Has Subject Matter Jurisdiction

In order for this Court to possess subject matter jurisdiction over this case, it must have
original jurisdiction over substantial federal issues raised in the complaint arising under federal
law. Wright, Miller, Cooper & Amar, FEDERAL PRACTICE AND PROCEDURE, §3566, p. 261 (West
2008). |

Federal courts have subject matter jurisdiction over claims brought under the First and
Fourteenth Amendments to the United States Constitution as well as statutory claims under Title
VII of the Civil Rights Act of 1964. 28 U.S.C. §1 331 In Lawsuit #1, this Court acknowledged
it had subject matter jurisdiction over Plaintiff‘s; claims under the First Amendment (Lawsuit #1:
Doc. 4 at Count 1, 2 & 3), Fourteenth Amendment (Lawsuit #1: Doc. 4 at Count 1, 2 & 3), and
Title VII of the Civil Rights Act of 1964 (Lawsuit #1: Doc. 4 at Count 4, 5 & 6). These claims
were based on the same facts used as the basis for Plaintiff challenging the Board's action under
Ohio Revised Code §3319.16 and for the constitutional claims he asserted within the pending
Complaint (Doc. 4). Specifically, Plaintiff relied upon the entire state administrative transcript
and exhibits as well as the legal briefing of the case to the Referee as the factual basis for his

claims in Lawsuit #1. These same facts also lay the basis for Plaintiff's pending EEOC Charge
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(Exhibit 1) and religious discrimination assertions as stated in the pending Complaint (Doc. 4, q
22,33, 102).

In Lawsuit #1, the Court also exercised its discretion to assert supplemental jurisdiction
over the following state law claims: Ohio Revised Code §4112.02 (religious harassment [Count
7]; religious hostile environment [Count 8]); Public Policy Violation [Count 9]; Civil Conspiracy
[Count 10]; Defamation [Count 11]; Breach of Contract {Count 12]; Res Judicata [Count 13];
Negligent Retention, Supervision & Failure to Train [Count 14]; Malicious Purpose, Bad Faith,
or Wanton or Reckless Behavior [Count 15]; Declaratory Judgment [Count 16]; False-Light
Invasion of Privacy [Count 17]; Loss of Consortium [Count 18j. Plaintiff's current Complaint
restates many of these same claims. And, as stated earlier, the exact same set of facts,
transcripts, exhibits, and briefs used by Plaintiff in Lawsuit #1 is now being used to pursue the
current Complaint, Since the Court already asserted supplemental jurisdiction in Lawsuit #1, the
Court properly has subject matter jurisdiction over the state law claims raised in the current
Complaint.

For the foregoing reasons, this Court has original jurisdiction over Plaintiff's federal
que.stion claims and Defendant may properly remove the action to this Court pursuant to 28
U.S.C. 1441(a). This Court also has supplemental jurisdiction, pursuant to Section 1367(a), over
all other claims in the Complaint.

B. This Court Majr Exercise Its Jurisdiction Over This Action Without
Violating The Abhstention Doctrine.

There are several versions of what is known as the "Abstention Doctrine." The first

version comes from Railroad Comm'n of Texas v. Pullman Co., 312 U.S. 496, 61 S.Ct, 643, 85
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L.Ed. 971 (1941). Under Pullman abstention, "if there are unsettled questions of state law in a |
case that may make it unnecessary to decide a federal constitutional question, the federal court
should abstain until the state court has resolved the state questions.” Wright, Miller, Cooper &
Amar, FEDERAL PRACTICE AND PROCEDURE, §4241, p. 295 (West 2008). Puliman abstention is
inapplic;tble to this action because there are no unsettled questions of state law at issue here.
Pullman abstention is only applicable in situations where the resolution of the pertinent state law
issue céuld moot the federal issues present. This abstention is available when it would be
inefficient to resolve federal issues that could become irrelevant if the state court resolved the
issue or if the state legislature changed the applicable rule in its next session.

The Court questioﬁs whether it has subject matter jurisdiction over this action based on
Ohio Revised Code §3319.16. Pullman abstention does not apply to this case because this matter
does not involve a situation where resolution of a state law issue could moot a federal issue
before this Court.

Plaintiff bases his Ohio Revised Code §3319.16 challenge on alleged violations by
Defendant of Plaintiff's First and Fourteenth Amendment rights uﬁder the U.S. Constitution. The
federal claims against Defendant will not be mooted by the state court action. Rather, the federal
claim,é are so intertwined with the appeal that they need to be resolved in order for the state court
action to proceed. Plaintiff already chose the federal court forum to resolve these federal
constitutional claims when he filed Lawsuit #1. And, Plaintiff chose to dismiss those federal

constitutional claims with prejudice on October 21, 2010. Permitting Plaintiff to reassert these
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same claims now in state court would prejudice Defendant.” Furthermore, since this Court
already asserted subject matter jurisdiction over these claims in Lawsuit #1, it stands in the better
position to determine the impact the dismissal with prejudice has on Plaintiff's ability to pursue
these federal constitutional claims independently or as a basis for the Ohio Revised Code
§3319.16 appeal. This Court would similarly be in the better position to determine the viability
of Plaintiff's state law claims, which are used as the basis for the Ohio Revised Code §3319.16
appeal and independently asserted, in light of the dismissal of Lawsuit #1. This Court may
exercise jurisdiction over the present case without violating Pullman abstention.

The second type of abstention is based upon Burford v. Sun Oil Co., 319 U.S. 315, 63
S.Ct. 1098, 87 L.Ed. 1424 (1943). Under Burford abstention, a court may abstain "in order.to
avoid needless conflict with the administration by a state of its own affairs." Wright, Miller,
Cooper & Amar, FEDERAL PRACTICE AND PROCEDURE, §4244, p. 382 (West 2008). Burford
_ abstention is applied where there exist difficult questions of state law bearing on policy

problems of substantial public import whose importance transcends the result in the case then at

> This prejudice arises, in part, from the significant discovery deficiencies that arose in Lawsuit
#1. Plaintiff chose to dismiss his case with prejudice the evening before his deposition was set to
resume in Lawsuit #1. During the first day of deposition, Defendant uncovered significant
discovery deficiencies by Plaintiff in addition to several already recognized by the Court in its
June 1, 2010 Order in the related case Doe, et al. v. Mount Vernon City School Dist. Bd. of Edhn.,
et al. U.S. District Court for the Southern District of Ohio Case No. 2:08¢v575 (Doc. 106}, as not
having been produced by Plaintiff, For example, Plaintiff testified he did not identify in his
privilege log nor produce 481 e-mails (Exhibit 3, p. 57-58). In addition, Plaintiff stated he threw
out two of his personal computers (one as recent as six to ten months earlier) and took no steps to
preserve electronically stored information (Exhibit 3, p. 33-38). Notably, Plaintiff acknowledged
he knew of his preservation duties since June 13, 2008 (Exhibit 3, p. 32-33). This Court stands
in a better position to ensure Defendant is not prejudiced by the discovery deficiencies and
spoliation issues predating the current litigation — (i.e. the Tesla coil destroyed by Plaintiff with a
brick, "pitched," and later found in Plaintiff's former attorney's freezer; Plaintiff's former
attorney's computer and all electronically stored information as to Plaintiffs' affidavits, billing
records, and other relevant documents being destroyed by a flood; and Plaintiff having thrown
out two personal computers during the course of Lawsuit #1).



Case: 2:11—CV-00190-GLF-NMK Doc #: 13 Filed: 03/28/11 Page: 8 of 13 PAGEID #: 508

bar™ or where the federal case "'would be.disruptive of state efforts to establish ei coherent policy
with respect to a matter of substantial public concern." DeSilva v. State Medical Board of Ohio,
2010 U.S. Dist. LEXIS 40059, *19-20, citing New Orleans Pub. Serv., Inc. v. Council of New
Orleans, 491 1.8, 350, 361, 109 S. Ct. 2506, 105 L. Ed. 2d 298 (1989), guoting Colorado River
Water Conservation Dist. v. United States, 424 .S, 800, 814, 96 S. Ct. 1236, 47 L.. Ed. 2d 483
(1976).

None of the reasons to abstain under Burford applies. There are no difficult questions of
state law bearing on policy problems of any degree. Also, this federal case would not disrupt
any state efforts to establish a coherent policy. Indeed, failure to resolve the federal
constitutional claims Plaintiff uses as the basis for the Ohio Revised Code §3319.16 appeal and

asserted as independent claims before the state appeal proceeds would actually disrupt the state's

efforts to establish a coherent policy. Further, there is no state regulatory s.cheme present that
would be disrupted by the federal court addressing any "new" federal constitutional claims, the
pending Title VII claim,’ and the impact of Lawsuit #1 dismissal prior to a court handling the
§3319.16 appeal.” This Court may exercise jurisdiction over the present case without violating

Burford abstention.

¢ Since Plaintiff is pro se, Defendant recognizes his Complaint may be construed as containing a
Title VII claim because he filed his lawsuit after he filed a charge of discrimination with the
EEOC and raises general allegations of discrimination or different treatment based on religion in
his Complaint.

" Defendant acknowledges this Court could remand the case sua sponte for disposition of the
§3319.16 appeal after: (1) resolving the viability of the federal constitutional and statutory claims
as well as state claims within Plaintiff's current Complaint that had been previously asserted in
Lawsuit #1; and (2) disposing of any "new" federal constitutional or statutory claim in Plaintiff's
current Complaint, whether brought as a basis for the §3319.16 appeal or as an independent
claim. At that point, abstention and remand could be appropriate. As will be explained, however,
the Court may choose to retain the entirety of the case under the doctrine of supplemental
jurisdiction. See, Gamel v. City of Cincinnati, 2010 U.S. App. LEXIS 23181 (6" Cir. 2010).
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A third doctrine was developed in Younger v. Harris, 401 U.S. 37 (1971), and its
progeny, espouses "a strong federal policy against federal-court interference with pending state
judiqial proceedings absent extraordinary circumstances." Middlesex County Ethics Committee v.
Garden State Bar Ass'n, 457 U.S. 423, 431 (1982). Younger abstention, however, can be
appropriate "in civil cases where the state is a party as well as criminal cases when an ongoing
state judicial proceeding implicates important state interests and provides an adequate
opportunity to raise constitutional challenges." Id. at 432.  The application of Younger has been
extended to pending state administrative proceedings so long as the federal plaintiff would have
a full and fair opportunity to litigate his constitutional claim. See Ohio Civil Rights Comm'n v.
Dayton Christian Sch., Inc., 477 U.S. 619, 106 8. Ct. 2718, 91 L. Ed. 2d 512 (1986). Younger
abstention is based upon equitable principles, and should not be invoked where federal
involvement is necessary to prevent great and immediate irreparable harm. Younger, 401 US. at
43.

The instant case presents a unique circumstance. Plaintiff already legally disposed of the
federal constitutional and statutory and state law claims that he uses either as the basis for his
bhio Revised Code §3319.16 appeal or that are raised as "new" independent claims. While the
state court proceeding could provide Plaintiff a full and fair opportunity to litigate his federal
constitutional claims, Plaintiff has already litigated them. It would be prejudicial and inequitable
to allow Plaintiff to reassert claims against Defendant that were already dismissed with prejudice
in Lawsuit #1. Plainly, this Court is in the better position to ensure Defendant is not irreparably
harmed by Plaintiff proceeding with these claims in the state forum. This Court may exercise

jurisdiction over the present case without violating Younger abstention.
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Assuming this Court dismissed all fede_ral and state claims in the current Complaint that
were dismissed with prejudice in Lawsuit #1 or that arose from the same set of facts, this Court
could arguably retain jurisdiction over the entire Complaint without contravening the Younger
abstention doctrine under the doctrine of supplemental jurisdiction. As recognized in Younger, a
federal court does not violate the doctrine of abstention when it retains jurisdiction to prevent
great and irreparable harm.

A federal court may choose to decline supplemental jurisdiction when it has "dismissed
all claims over which it ha[d] original jurisdiction." Musson Theatrical, Inc. v. Fed. Exp. Corp.,
89 F.3d 1244, 1254-55 (6" Cir. 1996); see also 28 U.S.C. §1367(c)(3). Sometimes, however,
circumstances warrant the federal court retaining supplemental jurisdiction even after dismissing
all federal claims. Carnegie-Melion Univ. v. Cohill, 484 U.S. 343 (1988). In Carnegie-Mellon
the Court identified several factors the federal court should consider in determining whether to
retain jurisdiction,

(1)  Values of judicial economy, convenience, fairness, and comity

(2)  The avoidance of multiplicity of litigation

(3)  Balancing these interests against needlessly deciding state law issues

(4)  Whether the plaintiff engaged in any manipulative tactics(e.g.

manipulation of the forum).
Carnegie-Mellon, 484 1].S, at 350 & 357.
This Court may choose to retain jurisdiction over the Ohio Revised Court §3319.16 claim and
any "new" state law claims under the doctrine of supplemental jurisdiction without running afoul
of the doctrine of abstention.

In Harper v. AutoAlliance Int'l, Inc., 392 F.3d 195, 211-212 (6th Cir. 2004), the Court

affirmed the judgment of the district court to retain a case under the doctrine of supplemental

jurisdiction after no federal claims remained. Considering the Carnegie-Mellon factors in that

10
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case, the Harper court found the plaintiffs had engaged in forum manipulation and that judicial
economy would not be served by remanding the case. The court held that the district court did
not abuse its discretion in retaining supplemental jurisdiction. Similarly, the court should retain
jurisdiction in this case once it disposes of all federal claims based on the Carnegie-Mellon
factors.

Plaintiff chose to dismiss Lawsuit #1 with prejudice. Despite that, Plaintiff filed the
cutrent lawsuit and used the same legal claims and factual bases for those claims ¢ither as a
challenge of his termination through an Ohic Revised Code §3319.16 appeal or as a "new"
independent claim. Plaintiff has so intertwined the federal and state claims dismissed in Lawsuit
#1 within the current Complaint that this case is "so related to claims in the action within such
original jurisdiction that they form part of the same case or controversy." 28 U.S.C. §1367(a).

The Carnegie-Mellon factors demonstrate the need for this Court to retain jurisdiction
over the entire controversy. First, judicial economy, con\}enience, fairness and comity will be
served. Defendant already defended itself against all of the non-§3319.16-appeal claims in
Lawsuit #1. Defendant is now defending itself against the same claims and claim_é arising from
the exact same set of facts, transcripts, exhibits, and briefs in the current lawsuit and in two state
administrative agencies: the EEOC and the Ohio Civil Rights Commission.® Put simply, there is
no fairness to Defendant. Judicial cconomy would be served by having one court resolve the
entire controversy. This Court is also in the better position to effectuate comity.

Next, Defendant is already the victim of multiplicity of litigation by Plaintiff. This Court

stands in the better position to ensure fairness and prevent prejudice to Defendant based upon the

¥ Plaintiff also filed a charge of discrimination with the Ohio Civil Rights Commission before
filing the current Complaint. The OCRC charge is currently pending. Plaintiff brought Ohio
Revised Code Chapter 4112 claims in Lawsuit #1. A copy of the OCRC charge is attached as
Exhibit 4.

11
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multiple lawsuits and administrative proceedings initiated by Plaintiff. By retaining jurisdiction,
this Court would not be needlessly deciding state law issues. Plajntiff made these issues federal
court issues when he chose to file Lawsuit #1 in federal court. It is by Plaintiff's hand these
issues are before this Court. Plaintiff makes no attempt to conceal he is raising the same federal
and state claims he raised in Lawsuit #1. Most of the same facts are recited in both complaints.
Also, both complaints wholly rely upon the state administrative record: transcripts, exhibits, and
briefing for their factual basis. Plaintiff's manipulation is more apparent when one considers the
discovery game-playing, deficiencies, and spoliation issues that arose in Lawsuit #1.

Defendant will suffer undue prejudice if Plaintiff is allowed to reassert the federal and
state claims in Lawsuit #1 as either the basis for his Ohio Revised Code §3319.16 appeal or as
independent claims. Further, Defendant will be prejudiced to the extent "new" independent
issues or claims are allowed to proceed that are collaterally estopped based upon the dismissal of
Lawsuit #1. While Defendant recognizes Plaintiff has a right to file the appeal under Ohio
Revised Code §3319.16, Plaintiff cannot use his appeal to re-litigate issues and claims disposed

of by Lawsuit #1. The appeal must be narrowly construed as a matter of law.

7]II. CONCLUSION

For the foregoing reasons, this Court possesses subject matter jurisdiction over this action
and is not prohibited by the abstention doctrine from retaining jurisdiction over this matter. If,
however, the Court is still inclined to remand the case, Defendant requests this Court first
dismiss any and all claims and issues disposed of by the dismissal with prejudice in Lawsuit #1
and issue an order enjoining Plaintiff from using these claims and issues as either a basis for the

Ohio Revised Code §3319.16 appeal or as an independent claim.

12
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Respectfully submitted,

/s/ Sarah J Moore

David Kane Smith (0016208)

Krista K. Keim (0067144)

Sarah J. Moore (0065381)

Paul J. Deegan (0085451)

BRITTON SMITII PETERS &
KALAIL CO.,L.P.A.

3 Summit Park Drive, Suite 400

Cleveland, OH 44131

Telephone: (216) 503-5055

Facsimile: (216) 503-5065

Email: dsmith(@ohicedlaw.com
kkeim@ohioedlaw.com
smoore@ohicedlaw.com
pdeegan(@ohioedlaw.com

Attorneys for Defendant Mount Vernon City
School District Board of Education

CERTIFICATE OF SERVICE

I hereby certify that on the 28" day of March, 2011, a copy of the foregoing Defendant
Mount Vernon City School District Board of Education’s Brief Explaining Why This Case
Should Not be Remanded was filed electronically. Notice of this filing will be sent to all parties
by operation of the Court’s electronic filing system. Parties may access this filing through the
Court’s system. Additionally, a true and correct copy of the foregoing was served via regular
U.S. mail this 28™ day of March 2011, upon the following:

John Freshwater
7760 New Delaware Road
Mount Vernon, OH 43050

Pro Se Plaintiff

/8/ Sarah J. Moore

One of the Attorneys for Defendant Mount
Vernon City School District Board of
Education

13
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EEQC Form 5{41/0)

-CHARGE OF DISCR#MINATION Charge Presented To: ~ Agancy(ies) Clﬁrge No(s):

Thie form Is affected by the Privany.Act of 4974. Sea snclosed Privacy Adt D FEPA
Statament and other infarmation before complefing fhis fomn.
{X] eeoc

§32-2011-00649

Ohlo Civil Rights Commissaion T and EEOC
State or docalAgenay, any !

n‘!ams findicata Mr., Ms., Mrs.} . . Hums Phone @ine) Am Cudn) Data of Bitth
John D. Freshwater i _ (740) 387-1172 08-22-1956

Sircat Address Cliy, Stata ar]d ZIP Cote
7760 New Delware Road, Mount Vernon, OH 43050

-1 Mamed Is the Emaloyer, Labor Organization, Employmant Agency, Apprentigostip Committee, or State o7 Logal Gwernmsnt Agenty Thnt | Balisve

Discriminated Against Me or Others. (I7mors tian fwo, list under PARTICULARS below.)

WName . ' No. Employess, Members | Phone No. (incfude Anse Code)
MOUNT \!ERNON ciry SCHOOLS i 201 - 500 {740) 387-7422
Birest Addises Cly, Stals and ZIP Code ' ’

300 Newark Road, Mouni Vernpn, OH 43050

| wame . . .. " o, Bimployess, Membera | Phong No, (iclude Area Code)
Stroet Addraga Chly, State and ZiP Code
DISCRIVINATION BASED ON (Chack appropriate box(es).) | DATE(S) DISCRIMINATION TOOK PLACGE

Earlizat Lates]

I:l RACE [::I COLOR: [:] s [X] RELIGION l:l NATIONAL ORIGIH 01-10-2011 01-10-2011
L—_I RETALIATION I:] AGE ]:I DISABILITY I:I GENETIC INFORMATION '

[ ower espeomy . - [ CONTINUING AGTION

“THE PARTICULARS ARE {if auiditionsf paper s nasded, sitsch aytra shesl(s)):

| had heen employed by above Respondent since 1987; ‘recently. as an 8" grade Science
Teacher.

In Jun "08, | was suspended wuthout pay for not removing a bible from my desk I remained
suspended without pay until my termination.. -

On 1!10!11, | was terminated by the school board due to.my fervent and deep-seated
Christian bellefs. The school. board furthér stafed that my beliefs and conwctions, while
admirable character fraits in other settings, proved to be my downfall as an 8" grade
science teacher in a public school,

Other teachers/administrators with idenfical beliefs were not terminated.

| wanftthis charge filad with bot the EECC end the Gtats or focal Agenoy, [Fany. | | NOTARY ~ Ihen necesesiy for Stste am Lacel Agency Requirements
wil advlae the egencles if | change my address or phona numbar and & will C .
coupstate {ully with them in the procassing of my charge in acconiance wlm thelr - o e
pracadures. - t swear or affimn that | have read fhe abdve ol et ius b
[ daoiare under penalty of psuuw that the above is irue and gortact, the bast of my knowladge, (nformstion ahd belef,
. SIGRATURE OF COMPLA!NANT f FEB 1 [ 281 1
SUBSCRIBED AND SWORN TO BEFORE M W@ EEQC
{manth, day, yesr) | %
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EECC Forp 6(1409)

CHARGE OF DISCRIMINATION Charge Prasented To:  Agency(tes) Charge Nos):
This form is affected by the Privacy Act of 1674. See encloged Privacy Ast FEPA
*_ Btatemant and othar nfarmafton betore complating thie form.
’ - BEEUC 532-2011-00549
and EEOC

Ohio Civil Rights Commisslon

Stata or Jacel Agancy, i any

THE PARTICULARS ARE (if arlcitionsl paparis nesdad, atlech extra shesi(s)):

‘| believe | have been discriminated against due to my religious beliefs (Christian), in
violation of Title VIl of the Civil Rights Act of 1964, as amended.

| want thlz chasge fled with both the EECC and fhs State or local Agency, fany |
will advlsa the agencles If | change my addnsas 6r phona numbar and | wilé
cooparate fully with tham in the procesaing of my change iy accordance with their

pretadures.

TIOTARY — When necoszaty for Stats and Loual Agency Requirements

) swear or affim that] have read the abfRErGARS Urabnt

Tdediare under penally of parury ihat the above 16 frue and correct.

_2 02./1f 20l

to

the best of my knowledge, infomisgion @ bellef.

Y1 ANANT ) ~
SIGHA .REDFGOMPM : N FEB 15 2014
SUBSCRIBED AND SWORN T0 BEFORE@LIF @b EECC |
manth, day. yaai) 5 : %’,
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¢

IN THE. UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF OHIO, EASTERN DIVISION

JOHN D. FRESHWATER, etal. s .
' : Case No. 2:09¢v464
Phaintifls, :
JUDGE FROST
Y.
MOUNT VERNON CITY SCHOOL :
DISTRICT BOARD OF EDUCATION, et al. :

Defendants.

Pursuant fo Ruls 34 of the Federal Rules of Civil Procedute, Plaintiff Jobn Freshwater, by and

* trough counsel,satos histesponses and objestions fo Defendant’s First Request fo Produstion of
GENERAL OBJECTIONS

I Plainfiff Joln Freshwaser objeois fo the Request for Production of Docurents, and any
implied or express inshruction or direction in e request, that imposé or seeks to imposs burdens
greater than those imposed by the Pederal Rules of Civil Procedure, '

2. Plainiiff John Freshwater objects to the Request for Produotion of Dacuments to the extent
they seek disclosure of information protected under the attornsy-client privilege, the work-praduct
dociring, or any other appliéable privilege or inymunity.

3 l__’lainﬁﬁ'.]'ol.m Freshwater objects to the Request for Production of Documents to the extent
they are overly broad, undaly burdensome, or not reasonably calculated to lead to the discovery of
admrissible evidence, |
4. Plaintiff John Freshwater resarves all objections as to the competence, relevance,
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materiality, admissibility, or privileged status of any information provided in response to these
Request for Production of Documents, unless specifically stated ofherwise.

5. The following responses and objections ate based upon information now hown by
Plaintfs Jokn Froshwatcr and Nanoy Freshwater, who have not yet completed discovery or
preparation for trial in this action and thersfore will supplement these responses and objestions to
the extent reqired by these Rules of Civil Procedure. o

THIRD RESPONSES
1. Any and all dognments that are probative of Plaintiffs’ allegation that Defendants' individually
and/or collectively unjustly disctiminated against you aé aresult of your 2003 propossl to
modify Defendant Bbmﬂ's curriculum.

Plaintif’s production inelndes but is not limited to the following documents which are
attached in an electronic format: '
1. State Heaving Employee Exhibits 1234 (Wiiness removed Employse Exhibit 7f from
hearing with no copy left for record and there was not an Employee Exhibit marked
§2) : ' .
2. State Hoaring Transcripts Days 1-38
3. State Honxing brief titled, John Freshewater’s Closing Statement Brief
4. State Hearing brief tifled, John Freshwater's Reply Brief to the Employer’s Post-
Heénring Brief
5. Imspection Photos .
6. See file titled, Responses te No. 1 RPD to JF

3. Any il all dogumients that are probtive of Plaintiff allegation that Defendants' individually
and/or coltectively unjustly disoriminuted against you es g result of your public statement of
April 16, 2008, '

RESPONSE:

-In context Plaintiff produces all of the materials produced to respond to No. 1 herein as

responsive ta this request. ' '

3. Any and all documents that are probative of Plaintiffi' allegation that Defendants have stated

an opinion of your religious position.
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RESPONSE: :
Plaintiff’s production includes but is not limited to the following documents which are
attached in an clectronic format:
1. State Heaving Employee Exhibits 1-234 (Witness removed Employee Exhibit 71 from
'kearing with no copy left for record and there was not an Employee Exhibit marked
82). Specifieally, but not Emited to Employee Exhibits 121 and 122
2. Stafe Hearing Transcripts Days 1-38. Specifically, but not limited to State Henring
Transeript Days 1, 2, 4, 5, 16, 33, 34
3. State Hearing brief titled, John Freshwater’s Closing Statement Byief
4. State Hearing brief utled, John thwaﬁer’s Reply Bmf to the Employer’s Post-
Hearing Brief ,
5. Inspection Photoy

4, Any and ll documents that are probative of Plaintiff' aliegation that Defendants discriminated
against you for your religious beliefs.

RESPONSE:
. Plaintiff relies upon the responses propesed in No. 1-3 hereln,

L See file titled, Responses to No. 4 RPDtoH

5. Auy and el documents that are probative of Plaintifts' allsgation fhat Defendants demonstrated
an attempt fo chill and stifle the freedom of speech end religions freedom of witness Lori
Miller by adverse job action or threatening adverse job actlon.

RESPONSE:
Plaintiff reliss apon the responses prnpnued in No. 1-3 herein.

Specifically, but not imited to State Hearing Tramseript l)nys 15, 16,18, 23, 25,38,
Specifically, but not limited to Employee Exhibits 106-109, 232-233,

6. Any andall dootments that are probative of Plaintiffs' allegation that Defendants' violated your
right to free speech, sssociation and exercise of religion by retaliating ageinst you for
exercising thoxe rights,

RESPONSE
Plaintiff relicy uapon the responses proposed in No. 1-5 herein,
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7. Any ead all documents that are probative of Plaintiffs' allegation that Defendants discriminated
against you in & manner that constitutes disparate treaiment, -

RESPONSE: :
. Plaintiff velics upon the responses proposed in No, 1-6 herein,

8, Any end ail documents that are probative of Plaintiffs' allegution that Defendants treated you
differently than other simiiarly situated persons on account of your percelved religious beliefs. |

RESPONSE:
Plaintiff relfes wpan the responses proposed ln No. 1-7 hercin.

Specifically, but not limited to State Hearing Transcript Days 11, 13, 18, 21, 22, 23,31, 33, 34,
+36,37,38. _

 Speciically, but not mited to Employee Exhibits 27-35, 106-109, 113, 228, 229,232, 233,

9. Any and all doouments that are probative of Plaintiffs allagation that Defendants individuslly
and/or collectively deprived you of your rights under the U.S. Constitution 14" Amendmeit
right to equal protection under tie law by intontionally discriminating against you on the basis

| of religion. |

RESPONSE:
Plaintiff reltes upon the responses proposed in No. 1-8 herein.
See file titfed, Responses to No. 9 Rl'l) toJF

10. Any and all documents that ave probative of Pleintiffy' allegation that Defendant Watson
intentionally discriminated against you on the basis of your religion,

Plaintiff’s production incindes but are not limited to the statements made in both of
Plaintiff’s State Heaxing brief titled, Jobm Freshwater®s Closing Statement Brief, and his
State Hearing brief titled, John Freshwater’s Reply Brief to the Employer’s Post-Hearing
Brief. Further, the State Hearing Trauscript portions recoyded on Day 4, 14,17, 19,20, 21,
24, 27 33 and 34, with the exhibits detafled therein, including but not limited to State Hearing
Employee Exhibits 1, 2, 9, 16, 11, 13, 15, 16, 17, 18, 19, 23, 24, 25, 27, 28, 29, 30, 31, 32, 33, 34,
35, 45, 51, 51, 52, 53, 54, 55, 56, 57, 69, 68, M, 72, 73, 75, 76, 77, 78, 79, 80, 81, 83, 84, 86 - 108,
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117, 118, 126,127, 128, 130-137, 149, 141, 143, 144 159, 165, 166, 168, 169, 174, 177,181,
184 218, 224, 227, 229 — 254, anil Board Exhibit 6, 37, ‘

11. Any and all documents that are probative of Plaintiffs' allegétion that Defendant Gostzman
infentionally discriminated against you on the basis of your religion.

RESPONSE:
Plaintiff’s production includes but are not lmiteif to the statements made in both of

Plaintiff’s Stote Hearing bricf titled, Jolmn Freshwater’s Closing Statement Brief, and his
State Heaving brief titlpd, Joln Freshwater’s Reply Brief to the Employer’s Post-Hearing
Brief. Further, the State Hearing Transcript portions recorded on Day 2, 5, 17, 18, 19 and
20, with the exhibity detailed therein, including but not limited to Siate Hearing Emplnyee
Exhibits 9, 10,20, 21, §4, 118, 168, 169 and 214, and Board Exhibit 6.

'Defendant Goetzman made statements to other witnesses and was advised by Mrs. Dennis of
the use of the Tesla Coil and Goetzmoan failed o take action pursnant o R.C, 2151421 and
BOE Policy 9130, _

12. Any and all documents that ere probative of Plaintiffs' allegation that Defendant Short
 intentionally disoriminsted against you on the basis of your religion,

RESPONSE; |
Plaintiff’s production includes but ave not limited to the statements made in both of
Plaiutiffs State Hearing brief titled, John Freshwater’s Closing Statement Brief, and his
State Hearing brief titled, John Freshwater’s Reply Brief to the Employer’s Post-Rearing
Brief, Further, the State Hearing Transcript portions recorded on all hearing Days.
Exhibits which detail Superintendent Short’s actions and omissions are detailed therein,
inclading but not limited to State Hearing Emplayee Exhibits 1, 2, 3, 5,8 - 19, 23, 24, 25, 27 -
35, 43, 45, 46, 47, 50 - 57, 69, 68, 70, 72, 73, 75, 76, 77, 78, 719, 80, 81, B3, 84, 85 - 109, 111 -119,
123 - 128, 130-137, 140 - 159, 165 - 171, 173, 174, 175, 177 - 184, 186, 187, 188, 190, 192, 193,
194, 196, 199, 200, 202, 204, 206, 207, 209, 210, 211, 224, 225, 227, 228, 229, 231, 232, 233,234
and Board Exhibit 6, 37. '

Testimony by experts demonstrated a public school official should know requivements of
their position and the basic response reqairementis to employment situations to include R.C.
2151421, See spesifically, but not Limited to fhe state hearing briefs and State Hearing
Transeript Days 15,21,22, 23,28 and 33, - -

13. Any and sll documenis that exe probative of Plaintiffs' allegation that Defendant White
intentionally discriminated against you on the basis of your religion.
RESFONSE .

Plaintiff’s prodnetion includes but are not limited to the statements made in both of
Plaintiff’s State Henring brief titled, Jol:_n Freshwaters Closing Statement Bricf, and his

5
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State Hearing brief tifled, John Freshwater’s Reply Brief to the Employer’s Post-Hearing
Brief. Further, the State Hearing Tramseript portions recorded on all hearing Days except
for Days 14 and 19. Exhibits which deiail Principal White’s actions and omissions are
detailed therein, including but not limited to State Hearing Fanployee Exhibits 1, 9, 10, 11,

12, 13, 14, 15, 16, 17, 18, 19, 23, 24, 25, 27 - 35, 43, 45, 50 - 57, 60, 68, 70, 72, 80, 81, §3, 84,
101, 103 - 108, 116, 118, 126, 128, 130 - 141, 143, 144 - 139, 168, 169, 170, 171, 174, 180, 181,
184, 186, 188, 190, 192, 193, 194, 196, 199, 200, 202, 204, 206, 207, 209, 210, 211, 224, 227, 232,
233 and Board Exhibit 6, 37.

Testimony by experts demonstrated a public schoe) principal should Imow requirements of &

principal’s position and the basie response requirements to employment situations to include
R.C. 2151421, See specifically, but not limited to lhe state hearing bﬂm and State Hearing

Tramnpt Days 15, 21, 22, 23, 25 and 33.

14, Auy and all doctumetts that ave probative of Plaintiff allsgation that Defonants individually

and/or collzctively took actions against you which you allege constitute a violation of your
property end Hberty interests,

RESPONSE: S '

Plaiutiff relfes upon the responses proposed in No. 1-13 herein,

15, Auy and ell documents that are probative of Plaintiffy' allegation that beglaning with the 2007-

2008 school year you began tv experiencs increased scruting by Defendants because of your

wligion. ‘

. X |
Plainitff relics upon the responses proposed in No. 1-14 hercin.

16, Any and all documents that are probative of Plaintiffs' allegation that Defendants discrinyinated
against you based on your involvement in the Fellowship of Christian Athletes,
t :
Plaintiff relies wpon the responses proposed in No. 115 herein.
17. Any and all documems that are probative of Plaintiffy’ allegauon thatyou suffered substantial

economic lossas a result ofDafendants actions,
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BESPONSE: '
Plaintiff relies upon the responses propesed in Ne, 1-16 herein.

18. Any and all docurnents that ave probative of Plaintiffs' allegation that yon suffered
embarassmeht as a result of Defendants' actions,

RESPONSF:

Plaintiff refies upon the responses proposed in No, 1-17 hersin.

See file titled, Responses o No, 18 RPD to JF

19. Any and all documents that are probative of Plaintiffs' allegation that you suffered emotional
 distross as a result of Defendamts' sctions. |

RESPONSE:
Plaintiff relies upon the responses proposed in No. 1-18 herein.

20. Any and all documents that are probative of Plaintiffs' allegation that you suffered homiliation
and mentel anguish as a result of Defendanis' actions,

RESPONSE; | S
Plaintiff refics upon the responses praposed in No, 1-19 herefn.

21, Any and &l documenis that are probative of Plaintiffs' allegation that Defendant Board,
Defendant Short, and/or Defendant White engaged in despicable, malicious, fraudulent, or
oppressive acts.

PONSE: : |
Platntiff relies upon the responses proposed in No. 1-20 herein.
See file titled, Responses to No. 21 RPD fo JF. -

22, Any and all docuiments that are probative of Plaintiffs' allegation that Defendant Board,
Defendant Short, and/or Defendent White acted with improper or evil motive to injure you.

RESPONSE: : : .
Plaintiff relics upom the responses proposed in No. 1-21 herein.

7
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23, Any and all documents that are probative of Plaintifs' 'z_dlegation that you sought clm-iﬁcai_:ion
on the Defondzot Board's position concerning "The Lmng Bible — Paraphrased” on your desk.

RESPONSE:
Plain6iff relies upon the responses propnsnd in No. 1-22 herein.

Speeiﬂcally,-but not limited to State Hearing Transeript Days 26-30.
Specifically, but not limited to Employee Exhibits 143,

24. Any and &l documents thet ave probative of your Apﬁl 16, 2008 public statement.

RESPONSE:
Plaintiff relies upon the mponses proposed in Nn 1-23 herein,

25. Any and all documents that are probefive of Plainiits' allegation that Defendant Bosrd knew or
should have known the ELR. On Call investigation report wes incomplete and included
seandalousallegaﬁons which were intended to be or resulted in retaliation against you.

RESPOH@
Plaintiff relies upon the responses propomd in No. 1-24 herein,

Speeifically, but not Limited to State Hearing Transeript Days 16, 17, 36.
Specifically, but not limited to Employés Exhibits 1, 3, 9, 10, 44, 126, 148, 130 137, 70, 165-
167, 141, 143, 144 — 159, the stadent affidavits and Board Exhibit 6.
" 26. Any and afl documets that are probativo of Plaintiff’ sllegation that Defendsnt Board,
Defendant Shoti, and Defendant White created, condoned, and encouraged a work

environmend that was hostile to you.

Plaintiff relies upon the responses proposed in No. 1-25 herein,

27. Any and all documents that are probative of Plaintifi¥' allegation thet you wete harassed by
Mount Vernon City Schoel District administeators and co-workers on account of your religion.
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RESPONSE: :
Plaintif¥ relles upon the responses proposed in No. 1-26 herein,
Specifieally, but not imited to Employee Exhibits 121 and 122,

28. Anty and all documents that are probative of Plaintiffs' allegation that Defendant Board
engaged in ongoing and contirmous religious hamassment since 2003.

RESPONSE:
Plaintiff relies upon the respouses proposed in No. 1-27 herein.
Specifically, but not limited to Employee Exhibits 121, 122 and 176,

29, Any and all docvments that are probative of Plaintiffs' allegation that Defendants created a
. hostile work aiwilmmeﬁt for you.

RESPONSE:

Plaintiff relles upon the responses proposed in No. 1-28 hevein,

30. Any and all documents that are probative of Plaintiffs' allegation that Defendanﬁ engaged in
" mlawiil practicss. '

Plaintiff relies wpon the responses proposed in No. 1-29 herein,
See file tifled, Respenses to No. 30 RPD to JF,
Specifically, but not limited to Employee Exhibits 10 and 225,

31. Any and elf documents thet are probative of Plaintiffs' allegation that you protested
Defendanis’ alleged unlavwiul practices.

RESPONSE: ' : .
Plaintiff velics wpon the responses proposed in No, 1-3D herein,
Specifically, but not limited to State Hoaring Board Exhibit 19.
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32. Any and all dosuments that are probative of Plaintiéfy allegation that Defendants, individuaily
- and/or collectively, maliciously combined and conspired to violate your civil rights.
Plaintiff identifies documents to inchude all exhibits and transcripis produced at the state .
henring involving fohm Freshwater. Pluintiff in geod faith believes Defendant has it its
possession sll of the exhibits and transcyipts from the state hearing,
33. Any and all documents that are probative of Plaintiff’ allegation that Defendents, individually
and/or collectively, comrmicated false statements.
RESPONSE:
Plaintiff relies upon the responses proposed in No. 1-32 herein.
34. Any and all documents that are probative of Plaintiffs' allegation that Defendant Board,
Defendant Short, sud Deferxdant White breached contractual duties and policy pusportedly de
and owed to yon. '

RESFONSE: -
Plaintiff v¢lies wpon the respenses proposed in No, 1-33 herein. -
Specifically, but not limited to Employee Exhibits 9, 10, 70, 80, 81, 84, 168, 169,

35. Any and all documents that ere probative of Plaintiffe' allegation that Defendent Board
negligently retained, supervissd, and trained Defendant Short, Defendant Weston, and
 Defendant White,

RESPONSE;
Plaintiff velies upon the responses proposed in No. 1-34 herein.

Spectfically, bt ot Limited io Employee Exhibits 234,
© 36, Any and al! commmunications between you and persons regarding your claims in this lawsuit
and the facts underlying this lavesuit. '

RESPONSE:
Plaintiff relies upon the responses proposed in No. 1-35 herein. -

10
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See file tiled, Respouses to No. 36 RPD to JF. |
37. Any and all commmmications between you and persons reganding your administrative -
| termination proceeding.

Plaintiff relies upon the responses proposed in No, 1-36 herein.

 Soe file fifled, Responses to No. 37 RED to JF.

38. Any andall doc;nnentsﬂ:ataraprobétive of a report, opinion, communication, memorandum,
or muughtrby any individual Plainﬁff contacted to secure an expert opinion or testimony,
including but not limited to any expert report rendered on Plaintiff' behalf whether intended to
be infroduced at trial or not,

RESPONKE:
Plaintiff relies upon the responses proposed in No. 1-37 herein.

See file titled, Responsc_m ta No. 38 RPD 1o JF.
Specifically, but not imited to Employee Exhibits 210 and 213,
Specifically, but net limited to State Hearing Transcript Days 23 and 33.

39, Any sud all documonts that reflect commuication between Plsintfh attorney and any
individual contacted on Plaintiff's behalf to sseure an expert opinion or testimony.

See response to number 33, _ | _

40. For any expert Pleintiffs intend on calling to testify, a copy of histher ourriculum vitee and any
and all publications avthoted by ssid expett. | | |

RESPONSE: S -
Plaintiff relics upon the responses proposed in Na. 1-39 herein.

See file titled, Responses to No. 38 RPD te JF.

11
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41. Any and all documents thet are probative of or bear relevance to the claims made by Plaintiffs
intheirComplaim,wheiherfintendedtobeathialornnt. '

RESPONSE:
Plaintiff relies upon the responses proposed in No, 1-40 hereimn,

Sce attached clectronic file Supplemental Responses,

44. All medical records, surgical records, mental illness records, x-rays, zadiographic files,
pathology meserials, including but not limited to slides and other tissue sumples, o any
other record or material mlﬁ to any diagnosiic treatments, tests, or procedures, fnancial
records, bills, involices, writing, notes, or memoranda relating to all of your physical,
medical, or mental conditions, liness, o disabilities inchuding but not limited to fhe
doctors, arse, practitioners, hospitals, chme, institutions, or other health care m%rs or
thid pary peivat or govesninental Healh or ccident insurenice, vitout rogae to whether
itis the Plﬁuﬁﬂk‘ contention that such physical, medical, or mental illness; or dissbilities
were caused in any way by Defendants or any agent or emﬁloyee af Defendant Board:

a. Forapenodofﬁveyearabefmemdupmthe dnteoftheowunmaallegadm
the Plaintiffs Complaint. .

b. Fora period of tine cominencing on the date of the 0u1mencesallegedmﬂm
Plaintiffs' Complaint up to and including present date.

RESPONSE:
See file fitled, Responses to No. 44 & 45 RPD to JF.

43. With regaxd to any medical or hospital records, Defendants request you excoute
authorizations for each doctor or hospital where records exist, 1o allow the Defendants o
obtnininfmmationandto examine copies of ell records. Please execute the attached -
general medical release for each Healthoare Professional, returning the same to Defendant's

counsel with your response.

12
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RESFONSE:
See file titled, Responses to No. 44 & 45 RPD to JF.

46. Ay aud verbal or written statements and/or reports, signed o vasigned, of you in regad o
metters alleged in Plaintiffs' Complaint or raised in your administrative termination
hearing. ‘

RESPONSE:
Plaintiff relics upon the responses propoud in No. 145 herem.

Ses attached eleetronic filo Supplemental Responses.
Plaintiff et aware nfany other documents responsive to this request bat will supplnment if
discovered.

47. Any and verbal or wnitten statements and/or reports, signed or unsigned, of individuals in
regard o ﬁattm“s alleged in Plaintiffs' Complaint or raised in your adminisative
terminetion heering.

ﬁ%s upon the responses proposed in No. 1-47 herein.
See attached electronic file Supplemental Responses,

 Plaintif¥ nog aware of any other documents responsive to this 'request but will supplement if
Movered.

48, Any and all audmtapw videotapes, or othet video, audio, or electmnic storage medium
containing stafements of you in regard to mattets alleged in Plaintiffs' Complamt orraised

in your administrative fermination heating, -

BESPONSE: .
Plaintiff relies upon the responses proposed in No, 1-47 herein,
See attnched dlectronic fils Supplementsl Resppuses.

Btaio Hearing Employee Exhibiis 228, 232 and 148 refleet the on'ly recorded statements in
possession of the Plainilffs and all huve been prevlnnsly provided. Amy other recording is not
_ possessed by Plaintiffs. _ . _

13
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49. Any and ofl audiotapes, videotapes, o ofher vidso, aidio, or electronis storage medium
containing statements of individuals in fegard to matters alleged in Plaintiffs’ Complaint or
raised in your administrative termination hearing.

Plaintiff relies upon the responses proposed in No, 1-48 herein.
See atiached elecironic file Supplemental Respanses.
State Hearing Employes Exhibits 228, 232 and 148 reflect the only recorded statements in
possession of the Plaintiffs and all have heen previowsly provided. Any other recording is not
posseased hy Plaintiffs. Teacher Lori Miller has possession of her audio recorded discussion
between Toacher Miller and Prineipal Bill White,

51, Any and all docaments or itéms you removed from Mount Vernon City School District

buildings from December 1, 2007 to present.

RESPONSE:
Plainiiff relles upon the responses propesed in No, 1-50 herein.
See attached electronde file Suppiemental Respenses.

52. Any and all docnments you received from individusls from Decembar 1, 2007 to present in
regard to matters alleged in Pleintiffs' Complaint or taised in your admindstrative
 termination heexing. |

RESPONSE: .
Plaintiff relies upon the responses proposed in No. 1-51 herein.
See nttached electronic filo Supplemental Responses.
53. Any aud all statements made by you on or through the radio, T.V., internet, newspaper, or
any other form of media from January 1, 2008 to present.
RESPONSE: :
Plaintiff has not maintained any record of such statements made in medin ontlets. Plaintiff

pruduees the items contained in the State Hearing Employee Exhibits provide in the attached
elsctvonic file Supplemental Responses. _

14
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54, Any and all statements made by your atforney on or through the radio, T, V., intemet,
newspaper, or any other form of media from January 1, 2008 to present.
INSE:
Plaingiff has not maintained any record of such slntements made in media outlets. Plaintiff
produces the items coutained in the State Hoaring Employee Exhlhts provide in the atéached
electronic file Suplﬂemmtal Rnponm. _
Any and all statements made by any mdxvxdual acting as your spnkesmm on or through the

radio, T.V., intetnei, newspaper, or any other form ofmedmﬂom]anuary 1 2008 to
prosent,

Plainfiff has nof maintained any record of such statements made in media cutlets, Plaintiff
produces the iiems contained in the State Hearing Employee E:Inb:ts provide in the attacked
‘electronic file Supplemental Responses.

.56. Any and all statements madde by your Pastor Don Matolyak on or through the sadio, T.V.,

internet, newspaper, or any otherr form of media from Janwery 1, 2008 to piesent.

RESPONSE: |
Plaiutiff has not maintained any record of such statementy made in media outlets, Pluintiff

- produces the items contained in the State Hearing Employee Exhibits provide in the attached
electronic file Supplnntnl Responses.

57. Any and ol documents, correspondence, and voice-mail messages you received from the

" alleged énonymous tipster who sent you a letter in January, 2010.
RESLONSE: .
Plaintiff produces State Hearing Employee Exhibits 178 and 187,

58. Any and ail email correspondence sent from o recei@ by yous email account
jnfreshwater@yahoo com and any otha'ﬁﬁvata email account maintained by you from

15
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Jamary 1, 2008 to present related to matters alleged in Plaintiffs" Complaint or raised in
your administrative termination hoaring.
%ﬂb makes a claim mupﬂné prhﬂejed communications between a elient and
attorney which are described in the attached list. :
Plaintiff has received other emails fiom Darey Miller to Steve Short, and from Kerri Maban,
Tammi Henry and Evy Oxenford which have been previously provided,
59, Any and ell electronicatly stored information, inclusive of metagata, for documsnts related
1o matters ailcged in Plaintifts' Compleivt or raised in your administrafive termination
hm jncluding, but not limited fo:
RESPONSE; -
Plnintiff produces documents in the atiached electronic file Supplemental Responses. The
decuments produced eomprise the entirety of any electronic documents requested in No. 59
a. Jamuary 7, 2009 Affidavit of John Freshwater (marked as Bmployee Exhibit #8 in the
. adiministrative termination heaﬁng);
b. July 17, 2008 email from Tamara Henry to R. Kelly Hamilton (masked as Employee
Exshibit #16 in the administrative termination hearing); -
¢. February 26, 2009 Affidavit of Melanie Dobson (marked as Employée Exhibit #22 in
| the administeative termination hagting); '
d. February 26, 2009 Affidavit of Corbin Heck (marked 3 Employee Exhibit #23 in the
admiolstrive tormination boacingl, - o
e. February 29, 2009 Affidavit of Nathan Thomas (merked as Eniployeo Bchibit #24 i
the adwinistrative termination hearing); -
f. Pebruaty 15, 2009 Affidavit of Riley Swanson (marked ﬁs Bmployee Exhibit #25 in the
administeative termination hearing); I
16
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g February 15, 2009 Affidavit of Ben Nielson (marked as Employee Exhibit #45 in the
administative forminstion bearing); |
b, March 27, 2009 Affidavit of Jeff Cline (marked s Employee Extibit #51 n the
. administrative tormination hearing);
i Masch 31, 2009 Affidavit of Stephen Ziskle (marked as Bmployee Bxhibit #52 in the
wlninistrative tenmination hearing); |
. October 26, 2009 Affidavit of David Daubemmrc (marked as Employee Exthibit #68 in
' the administrative terminsation hearing);
k. October 26, 2000 Affidavit of Tim Keib (marked as Employes Exhibit #72 in the
administrative termination hearing); - | -
1. Osiober 29, 2009 Affidavit of Darey Miler (marked as Employes Ehibit #83 in tho
administrative termmatlon hearing);
m, October 29, 2009 Aﬂ’idavit of Jeff Kunt (markﬂd as Employee Exchibit #100 in the
administrative tgomingtion hearing);
n. October 21,2009 Affidavit of Taylor Strack (marked as Employee Exkibi: #101 in the
 administoive tormination heering);
0. October 30, 2009 Affidavit.of Lﬁri Mi]]n"(mm'ked as Employee Exhibit #108 in the
| adiministrative termination hearing); . -
p. May 25, 2008 Affidavit of John Preshweter (marked as Employse Exhibit #126 in the
edrinistrativo temi_uation heeting);
. g May25,2008 Affidavit of Jobn Froshwater (merked as Employee Exhibit #128 in the

administeative termination hearing);

17
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. May 23,2008 Affidavit of John Freshwater (marked as Emplayee Exhibit #141 in the
. adminisirative termination hem; _
5. May 25, 2008 Affidvit of Jobn Fradhwater (warked 2s Employes Extibit #143 n the
aduinistrative termination hearing);
t. Alloged Transcript of May 15, 2008 ELR. On Call Enterview of John Freshwater
(macked o8 Bmployes Extibit #148); | '
u. May 25, 2008 Affidavit of John Freshviator (marked as Employce Exiit #149 in the
administrative termination heaving); -
v. May 25, 2008 Affidavit of John Freshvwater (merked o Braployes Exhibit #150in the
edministrative terminetion hearing); |
w. May 25,2008 Affidavit of John Freshwater (maked as Employee Exhibit #151 in the
administrative termination hearing); - |
x. May 25, 2008 Affidavit of John Frestrwater (marked as Employee Bxhibit #152 in the
administrative termination hearing); |
"y, May 25,2008 Affdaiit of John Frostawater (marked as Enployee Exkilit #153 in the
" administrative termination hearing);
z. May 25, 2008 Affidavit of John Freshwator (marked as Employes Exhibit #154 in the
 adminisrative temination hearing); |
aa. May 25, 2008 Affidavit of John Freshwater (marked as Employee Exhibit #155 In the
adwrinistrative termination hearing); '
b, Miay 25, 2008 Affidavit of John Freshwater (marked as Exnployee Exkibit #156 in the

administrafive termination hearing);

18
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o, May 25, 2008 Affidavit of John Freshwater (roarked as Employos Exhibit #157 in the
adrmmsttme termination heanng), .
dd. May 25, 2008 Affidavit of John Freshwater (marked as Employeo Exhibit#158 inthe
administrative tﬂmmatmn hearing);

es. May 23, 2008 Affidavit of John Freshwater (marked as Employue Exhibit#159 in the
admmisttativam:nauonheanng) '

ff,  April 22, 2010 Affidavit of Angelita Conkel (marked as Bmp]oyee Exhibit #193 in the

 dmintstrative termination hoaring);

gg. April 16, 2010 Affidavit of Altison Rubl (marked as Employee Exhibit #194 in the
adminlstretive termination hearing);

hh. April 15, 2010 Affidavit of Maggle Wayne (marked as Employeo Bxhibit #196 in the
administrative termination heating);

i, April 20, 2010 Affidavit of Josh Grubaugh (mesked o Employee Exhibit #199 in tho
administrative terminetion hearing);

e April 19, 2010 Affidavit of Miranda Baer (marked as Employes Exhibit #184 in the
administretive termination hearing); |

kke. April 24, 2010 Affidavit of Lori Hubbell (terked as Employes Exhibit #181 in the
administrative termination hearing); | o

1. April 15, 2010 Affidavit of Kayla Wells (marked as Employee Exhibit #186 in the
administrative termination hearing);

mm. - April 20, 2010 Affidavit of Cody Smith (marked as Employee Exhibit #202 in the

administrafive temination hearing); and, -

19
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m.  Agril 16,2010 Affidavit of Jake Stotts (marked as Employee Bxhibit #207 in tho
administrative termination hearing). .
60. Any and all electronicaily stored information, inchusive of metadata, for all drafls, versions,
or copies of the documents referenced in paragraph 59 (a) throngh (nm).

RESTONSE:
See response to number 59,

RESPONSE:
See attached. .
63. Deﬁendants réciuestto inspect and copy any and ell original affidavits obtained by Plaintiffs
related to matters alleged in Plaintiffs' Complaint or raised in your administrative
tenmination hearing, -

RESPONSE: .
Each original was swhimitted in the Stute Hearing with the exception of the affidavit

completed by Ted Kiger which is attached kereto,
65, Auy and all documents containing an ifemization of hours spent by your attorney in
instituting the Complaint and pursuing this lawsuit on your behalf,

RESPONSE:
See attached,

66, Amy and all photographs takm by you or your attorney related to matters alleged in
ﬁainﬁffs' Complaint or reised in your administrative termination hearing, including but not
Limited to those taken during inspection of the ifems removed from your classtoam by
Defondant and maintained in storage. Please provide the photographs in the digitel
format(s) as originally taken, ' |

SE:
See file titled, Responses to No. 66 RPI) to JF.

20
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R. Kelly Hamilton

Respectfully submitted,

R

£ R, Kelly Hamilton, ¢ :

The Law Office of R, Kelly Hamilton (0066403)
Office: 4030 Broadway, Grove Cliy, Ohio 43123
Mail to: P.O. Box 824, Grove City, Ohio 43123

Phone 614-875-41?4 Fax'

. Iherebymt:fythatonSaptmbmﬁS, Z“u, auopyoftheforegomgwasservedtoths
followmg counsel by ordinary U.S, mail, -

Sarsh I Moore, Esq,, BRITTON SMITH, PETERS & KALAIL, CO., LPA

3 Summit Park Drive, Suite 400, Cleveland, Ohio 44131

Attorney for Mount Vernon Ciry School District Board of Education, lan Watson, Jody Goetzman,
Steve Short and William White

Nicole M. Donovsky , Means, Bichimer, Burkholder & Baker, 2006 KmnyRoad, Columbus, Ohio
43221, Co-Counsel for Defendant Eynda Weston

Lany C. Greathoise, Bsq., GALLAGHER SHARP, 1501 Euclid Avenus, Sixth Floor, Bulkley
Building, Cleveland, Ohio 44115, Attorney for Defendants H.R. On Call, Inc., Julia F. Herlevi
and Thomas I, Herlevl

C. Joseph McCullough, Esq., WHITE, GETGEY & MEYER CO., LPA

8977 Columbiz Road, Suite A, Loveland, Ohio 45140
Co-Counsel for Defendant Lynda Weston

Rl 1L

R. Kelly Hamilton (0066403)
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4

IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF OHIO, EASTERN DIVISION

JOHN D. FRESHWATER, et al.
Case No. 2:09¢v464

Plaintiffs,
JUDGE FROST
v.

MOUNT VERNON CITY SCHOOL :
DISTRICT BOARD OF EDUCATION, et al. :

Defendants.

PLANTIFF JOHN D. FRESHWATER’S THIRD RESPONSE TO INTERROGATORIES
FROM DEFENDANT BOARD OF EDUCATION

 Pursuant to Rule 33 of the Federal Rules of Civil Procedsre, Plaintiff John Freshwater, by
and ﬂn‘oﬁgh counsel, state his résponses and objections to Defendant BOE's First Set of
Interrogatories.

| GENERAL OBJECTIONS |

1. Pleintiffs John Freshwater and Nancy Freshwater object to the Interrogatories, and any
implied or express instruction ot directioﬁ in the Interrogatories that impose or seeks to impose
burdens greater than those imposed by the Federal Rules of Civil Procedure.
2. Plaintiffs John Freshwater and Nancy Freshwater object o the Interrogatories to the
exient they seek disclosute of information protected under the attorney-client privilege, the
work-product docfrine, or any other applicable privilege or immunity.
3,  Plaintiffs John Freshwater and Nancy Freshwater object to the Interrogatories to the
extent they are overly broad, unduly burdensome, or not reasonably calculated to lead to the
discovery of admissible evidence.

4, Plaintiffs John Freshwater and Nancy Freshwater reserve all objections as to the
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competence, relevatce, materiality, admissibility, or privileged stutus of any information
provided in mspoﬁe to these Interrogatories, unless specifically stated otherwise.

6. The following responses and objections are based upon information now known by
Plaintiffs John Freshwater and Nancy Freshwater who have not yet completed discovery or
preparation for trial in this action and therefore will supplement these responses and objections to

the extent required by these Rules of Civil Procedure,

THIRD RESPONSE

2. Please 1dentlfy the specific acts or omissions taken by Defendant Board that constitute the
factual basis for your claims against Defendant Board under Count One of the First
Amended Compleaint.

ANSWER:
Plaintiff asserts the acts and onsissions by Deferdant BOE include but are not limited to:

1. Failure by the BOE to follow BOE policies. See hoth of Plaintiff’s State Hearing
brief tifled, John Freshwater’s Closing Statement Bricf, and his State Hearing brief
titled, John Freshwaicr’s Reply Brief to the Employer’s Post-Hearing Brief.

2. Relianee upon HR on Call, Inc’s work incomplete, inaceurate and inflammatory
work-product and failure to conduct a thorough investigation.

3. Any and all matters related to John Freshwater’s use of a Tesla Coil were
adjudicated by Prineipal Williama White’s letter to Jobn Freshwater dated January
22, 2008. :

4. The Academic Content Standards were not applicable in the Mount Vornon City
School District wntil the begmnmg of the 2004-2005 schoel year,

5. John Freshwater taught his 8 grade students exactly as he was required as
evidenced by the only known assessment tool authorized in the State of Ohio; the
Ohie Achievement Tests. John Freshwater’s students received proper instruction
resulting in him being the only 8 grade teacher whose stndents achieved a
proficient rating of seventy-seven (77%) perceni on the Ohio Achievement Tests
despite his classes containing the same number or more special education students,

6. Ten (10) eyewitness students, two (2) teachers and one (1) principal testified John
Freshwater never instrueted on the topics of creationism nor intelligent design.

7. John Freshwater complied with all of the known parameters as he facilitated,
monitored and supervised the Fellowship of Christian Athletes (FCA).

8. Witness testimony from credible sources clearly demonstrates John Freshwater did
not conduet nor lead any prayers during FCA meetings.

9. Witness testimony from credible sourees clearly demonstrates John Freshwater
never asked non-familial students to lead prayer in FCA meetings.
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10, Witness testimony from eredible sources clearly demonstrates John Freshwater did
not exceed his role as facilitator, monitor and supervisor of the FCA.

11, John Freshwater exercised a constitutional right to have a personal Bible in his
classroom on his desk.

12, John Freshwater removed all items he was lawfully asked to romove, .

13. John Freshwater did not receive any instruction from Principal William White or
anybody else to remove the patriotic poster, which was distributed through the
Meunt Vernon Middle School office, depicting former President George Bush and
Colin Powell.

14. John Freshwater never intended or tried o “make a point” by bringing additioual
“religious articles” into his classroom but rather he was both eorious about ihe
differences between his personal, green Bible and that of the school’s library Bible.

15. During the hearing representatives for the BOE completely abandoned the
esinblished polices of the BOE. In the Post-Hearing Brief for Mount Vernon City
School District the BOE makes limited reference to one policy. Five (5) POLICIES

‘of the BOE granted Teacher Freshwater the authoerity to take action as he did: 2270
RELIGION IN THE CURRICULUM, 8800 - RELIGIOUS/PATRIOTIC
CEREMONIES AND OBSERVANCES, 88008 - RELIGIOUS EXPRESSION IN
THE DISTRICT, 2240 - CONTROVERSIAL ISSUES, and 3218 ACADEMIC

FREEDOM OF TEACHERS.
16. John Freshwater relies upon the fotality of the State Hearing Employee Exhibits
and the State Hearing Transeripts, .

3. Please identify the specific acts or omissions taken by Defendant Board that constitute the
factual basis for your claims against Defendant Board under Count Two of the First
Amended Complaint.

ANSWER:

In addition to the answer to Interrogatory No. 2 herein, Plaintiff asserts Defendant BOE,
treated him differently than the treatment received by Teachers Lori Miller, Wes Elifritz,
Andrew Thompson and others.

4. Please identify the speclﬁc acts or omissions taken by Defendant Board that constitute the
factual basis for your claims against Defendant Board under Count 'I'hree of the First Amended

Complaint.

ANSWER:

In addition to the answer to Interrogatory No. 2 herein, Plaintiff asserts Defendant BOE
denied him due process by failure to ensure a fair, complete and accurate investigation was
completed pursuant to Employee Exhibit No. 10.

5. Please identify the specific acts or omissions iaken by Defendant Board that constitute the
factual basis for your claims against Defendant Board under Count Four of the Flrst Amended
Complaint.



Case: 2:11-cv-00190-GLF-NMK Doc #: 13-2 Filed: 03/28/11 Page: 25 of 29 PAGEID #: 540

ANSWER'

In addition to the answer to Interrogatory No. 2 herein Plaintiff asserts Defendant BOE
permitted a continuing pattern promoted by Lynda Weston to make reference to Plaintiff’s
religiouns position which was subsequently acknowledged by Steve Short and Bill White.

6. Please identify the specific acts or omissions taken by Defendant‘Board that constitute
the factual basis for your claims against Defendant Board under Count Five of the First
Amended Complaint.

ANSWER: '
In addition to the amswer to Interrogatory No. 2 herein, Plaintiff asserts Defendant BOE
relied upon erroncous information supplied by Lynda Weston.

T Please identify the specific acts or omissions taken by Defendant Board that constitute
the factual basis for your claims agmnst Defendant Board under Count 8ix of the First Amended
Complaint.

ANSWER:
In addition to the answer to Interrogatory Na. 2, 5, and 6 herein, Plaintiff asserts

- Defendent BOE permitted impermissible speculation and action to be taken against
Plaintiff based upon perceptions about Plaintiff’s religious position.

B. Please identify the specific acts or omissions taken by Defendant Board that constitute
the factual basis for your claims against Defendant Board under Count Seven of the First
Amended Complaint. .

ANSWER: _
Plaintiff relies upon the answers asserted in Interrogatory No. 2-7 herein,

9. Please identify the specific acts or omissions taken by Defendant Board that constitute
the factual basis for your claims against Defendant Board under Count Eight of the First
Amended Complaint.

ANSWER:
Plaintiff refies upon the answers agserted in Interrogatory No. 2-8 herein,

10.  Please identify the specific acts or omissions taken by Defendant Board that constitute
the factual basis for your claims egainst Defendant Board under Count Nine of the First
Amended Complaint,

ANSWER:
Plaintiff relies upon the answers asserted in Interrogatury No. 2-9 herein,
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11.  Please identify the specific acts or omissions taken by Defendant Board that constitute
the factual basis for your claims against Defendant Board under Conat Ten of the First Amended
Complaint.

ANSWER:
In addition to the answer to Interrogatory No, 2 herein, Plaintiff asserts Defendant BOE

impermissibly relicd upon uncorroborated assertions by Ian Watson, Lynda Weston, HR
on Call, In¢, and Steve Short fo take detrimental action against Plaintiff.

12,  Please identify the specific acts or omissions taken by Defendent Board that constitute
the factual basis for your claims against Defendant Board under Count Eleven of the First
Amended Complaint.

ANSWER:
In addition to the answer to Interrogatory No. 2 herein, Plamt:ff asserts Defendant BOE

with reckless disregard for the truth as evidenced by its carte blanche delegation fo HR on
Call, Ine. errantly relied upon the uncorroborated assertions of a singular witness failing to
follow its own policy as established for complaints.

13.  Please identify the specific acts or omissions taken by Defendant Board that constitute
the factnal basis for your claims against Defendant Board under Count Twelve of the First

Amended Complaint.

ANSWER:
In addition to the answer to Interrogatory No. 2 herein, Plaintiﬂ‘ asserts Defendant BOE

failed to follow the MVEA contract as identified in Employee Exhibit 10. Defendant BOE
ratified Steve Short’s action with Lori Miller, Wes Elifritz, Andrew Thompson and other
teachers while excluding Plaintiff by the failure of the administration to make known
contract provisions as done with Loxi Miller, resulting in differential treatment and failure
to follow Article 402,

14,  Please identify the specific acts ar omissions taken by Defendant Board that congtitute
the factual basis for your claims against Defendant Board under Count Fourteen of the First
Amended Complaint.

ANSWER:

In addition to the answer to Interrogatory No. 2 herein, Plaintiff asserts Befendant BOE
failed to recognize or supervige the administration’s Janaary 22, 2008 letter, the change in
cmrriculnm which necessarily resulted in change of curriculum delivery and attempted to
penalize Plaintiff for teaching materials which were permissible prior to adoption of ACS.

15,  Please identify the specific acts or omissions taken by Defendant Board that constitute
the factual basis for your claims against Defendant Board under Count Fifteen of the First
Amended Complaint.

ANSWER:
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In addition to the answer to Interrogatory No. 2 herein, Plain6iff nsserts Defendant BOE
intentionally or with wanton disregard failed to follow policy which resulted in differential
treatment of Plaintiff,

16,  Please identify the specific acts or omissions taken by Defendant Board that constitute
the factual basis for your claims against Defendant Board under Couni Seventeen of the First
Amended Complaint,

ANSWER:

In addition to the answer to Interrogatory No. 2, 11 and 12 herein, Plaintif asserts
Defendant BOE relied upon false statements which were not corroborated or fairly and
accurately investigated.

19, Identify any and all Henlthcare Profesmonals you have seen from January 1, 2003 to
present.

ANSWER:
Dr. Gregory Cush, 1451 Yauger Road, Mount Vernon, Ohio 43050, 740.393 9898

20.  Please identify all individuals you intend to have testify at trial, hearmg or other
praceeding in this matter.

ANSWER:

Gerald Kuzelis, Steve Short, Williamx White, Kerrl Mayhan, Jordan Freshwater, Nancy
Freshwater, Dino Dettore, Barb Spitzer, Deb Strouse, Tamara Henry, Brian Cook, James
Marth, Sara Malone, Johu Frye, Brian Gastin, Ben Sanders, Steven Farmer, Ken Wiles,
David Carter, Donald Newcomer, Scott Dapprich, Corbin Heck, Nathan Thomas, Riley
Swanson, Sue Swanson, Jeff Maley, Lori Miller, Lynda Weston, Ben Nielson, Mark
Nieclson, Thomas Herlevi, Melanie Dobson, Julia Hexlevi, Jeff Cline, Stephen Zirkle, Wes
Ellifritz, Andrew Thompson, David Daubenmire, Tim Keib, Jeff Kuntz, Darcy Miller,

- Robert Bender, Patricia Dice, Finn Laursen, John Freshvwater, Ricky Warren, Sherri
Perry, Lori Ann Hubble, Miranda Baer, Tokayla Redman, Kayla Wells, Ruth Frady,
Taylor Strack, Angelita Conkel, Allison Ruhl, Maggie Wayne, Joshua Grubsugh, Cody
Smith, Aaron Morris, Jake Stotts, Michael Molnar, Patrick Johnston, Ian Watson, Steve
Hughes, Ted Kiger, Deb McDaniel, Sherry Wells.

23, Please identify any expert witness(es) who you anticipate will testify on your behalf
at the trial on this case and please provide the following additional information:

a. The subject matter upon which each expert is expected to testify;
b. The mental impressions-and opinions held by each expert;

G The facis known 1o each expert which relate to or form the basis of the
expert’s mental impressions or opinions; and
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d. Whether each expert has rendered a wntten report or reports in connection
with his or her services. ,

ANSWER:

Finn Laursen
a. See State Hearing Transcript Day 23
b. See State Hearing Transcript Day 23
€. See State Hearing Transcript Day 23
d. No written report

Michal Melnar
a. See State Hearing Transcript Day 33
b. See State Hearing Transcript Day 33
¢. See State Hearing Transcript Day 33
¢. See See State Hearing Employee Ex 218

Dr. Pairick Johnston .
a. See State Hearing Transcript Day 33
b, See State Hearing Transcript Day 33
¢. See State Hearing Transcript Day 33
d. See State I-Iearmg Transcript Employee Ex 211

" David Daubenmire
: a. See State Hearing Transcript Day 21
b. See State Hearing Transeript Day 21
¢. See State Hearing Transcript Day 21
* d. See State Hearing Transcrip Employee Ex 68-70

Tim Keib
a. See Siate Hearing Transeript Day 21-22
b. See State Hearing Transeript Day 21-22
¢. Sce State Hearing Transcript Day 21-22
d. See State Hearing Transcript Exhibit 72,73, 75-80

YERIFICATION -

Plaintiff John D. Freshwater, being first duly sworn, deposes and states that the foregoing
Answers to quendant BOEs First Sei of Interrogatories are true and accurate to the best of my
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%, gL R L
STATE OF OHIO ) | ¢
' )ss; Vs
COUNTY OF_J(at ) %ﬁxﬁ%ﬂm
_s_:; SWORN TO BEFORE ME and subscribed in my presence this, day of
7 " , 2010, Z
Notary Pubhc
Respectfully submitﬁed, |
s/ R. Kell ilion

The Law Office of R. Xelly Hamilton (0066403)
Office: 4030 Broadway, Grove City, Ohio 43123
Mail to: P.O. Box 824, Grove City, Ohio 43123
Phone 614-875-4174 Fax

Brmwil: hamiltonlaw@sbeglobal ngt
Attorney for John Freshwater and Nancy Freshwater

CERTIFICATE O RVICE

I hereby cerﬂfy that on Septemba;g 2010, | copy of the foregoing was served to the
following counsel via ordinary U.S. mail.

Sarah J. Moore, Esq. Larry C. Greathouse, Esq.
BRITTON, SMITH, PETERS GALLAGIER SHARP
& KALAIL, CO., LPA 1501 Buclid Avenue
3 Summit Park Drive, Suite 400 Sixth Floot, Bulkley Building
. Cleveland, Ohio 44131 Cleveland, Ohio 44115
Attorney for Mount Vernon City Attorney for Defendanis HR. On
School District Board of Education, ~ Cdll, nc., Julia F. Herlevi and
Ian Watson, Jody Goetzman, Steve Thomas J. Herlevi
Short and Williom White
C. Joseph McCullough, Esq.
Nicole M. Donovsky (0072262) WHITE, GETGEY & MEYER CO., LPA
Means, Bichimer, Burkholder & Baker 8977 Columbia Road, Suite A
- Co., LPA Loveland, Ohio 45140
2006 Kenny Road Co-Counsel for Defendant Lynda Weston

Colurtbus, Ohio 43221
Co-Caunsel for Defendant Lynda Weston
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K. Kelly Hamilton (0066403)
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1
IN THE UNITED STATES DISTRICT COURT
SCUTHERN DISTRICT OF OHIO

EASTERN DIVISION

JOHN FRESHWATER,

ET. BRL.,

Plaintiffs, .
-vs— : CASE ﬁo. 2:09 cv 464
MOUNT VERNON CITY : JUDGE FROST

SCHOOL DISTRICT EOARD : MAGISTRATE JUDGE KING

QF EDUCATION,

ET. AL.,

..

Defendants.
Deposition of JOHN D. FRESHWATER, a

Plaintiff herein, takem by the Defendants as upon
Cross-Examinatién and pursuant to the Federal Rules
of Civil Procedure as to the time and place and
stipulations hereinafter set forth, at fhe offices
of Means, Bichimer, Burkholder & Baker, 1650 Lake
Shore Drive, Suite 285, Columbus, Ohio, at 10:00,
a.m., on Friday, October 15, 2010, before Catherine
L. Schutte-Staﬁt, a Registered Merit Reporter, and

Notary Public within and for the State of Ohio.

* * * * * *

Freshwater, John 10-15-10




10
11
12
13
14
15
16
17
18
19
20

21

22

23

24

25

Case: 2:11-cv-00190-GLF-NMK Doc #: 13-3 Filed: 03/28/11 Page: 2 of 15 PAGEID #: 546

10:01:18
10:01;24
10:01:27
10:01:29
10:01:31
10:01:31
10:01:36

10:01:39

.10:01:42

10:01:42
10:01:43
10:01:43
10:01:45
10:01:48
10:01:48
10&01:50
10:02:36
10:02:39
10:02:44
10:02:48
10:02:52
10:03:15
10:03:17
10:03:22

10:03:23

10

11

12

13

14

15

16

17

18

12

20

21

22

23

24

25

6
to verbalize our thoughts rather than have
nonverbal cues, that would be great. And then I'm
going to assume that you understand my questions
unless you indicate otherwise.
A. Okay.
Q. 8o if for some reason what I'm saying

doesn't make sense, please just stop, indicate -so,

and we'll do our best to address that situation.

A. Yes.
Q. Okay?
A, Yes.

Q. I notice that-you have with you some
documents today; is that correct?

B. Ye;, I do.

Q. Could T take a look at those?

A, Yes, you may.

Q. I've cuickly gone through twe of the
documents. The first is John Freshwater's Reply
Brief to the Employer's Post-Hearing Brief iﬁ the

matter of John Freshwater before Referee R. Lee

Shepherd. It appears to be a 75-page decument that

does not have handwriting or marks within it, but

is tabbed on the side with some purple tabs; is
that fairly accurate?

A. Yes.

Freshwater, John 10-15-10
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0. And the second document 1s a document

- entitled, "John Freshwater's Closing Statement

Brief in the matter of John Freshwater before
Referee R. Lee Shepherd." It appears to be a
166-Page document that dces not have any written
marks or notes within the document; however, has
numerous pﬁrple tabs on the side of the document;
is that correct?

A. That would be correct.

Q. And at the bottom of this document, it
says, "Copy Number 4"; what does that mean?

A. Plain language, it says, Copy Numbér 4,

Q. OQkay. How mény copies are there of
that document that are labeled with numbers?

A, I wouldn't be able to answer that.

Q. And then the last document is the NIV

. 8tudy Bible, and it appears to be just exactly what

it says; would that be accurate?

A. fhat would be correct.

Q. When we take a break, I'm going to be
asking that the first two documents I mentioned be
copied, inclusive of the tabs and where the tabs
are, so that I ask during the course of the day
that you not change where the tabs are and leave

them in their respective places; is that fair?

Freshwater, John 10-15-10
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question?
{WHEREUPON, the court reporter
read back the requested portion of the record.)
Yeéh, I mean the

THE WITNESS:

rlain language says, here, "Propounded to them by

the moving defendants within seven days of the date

of the Opinion and Ordef," ves,
BY MS. MCORE:

Q. What did you understand the term,
"individualized response to each discovery request”
to mean?

A. Just what the plain language says
there.

Q. Well, what does that mean to you?

A. Individualized responses to each
discovery, each individual that was named in the,
in the suit, or the claim.

Q. Okay. Did you understand that that
meant you needed to provide an individual response
to each of the questions that were in the discovery
requests that were propounded on you by my clients?

A. Céuld you repeat that?

(WHEREUPON, the court reporter
read back the requested portion of the record.)

THE WITNESS: Yes, just in plain

Freshwater, Jchn 10-15-10
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language, yes.
BY MS. MOORE:

Q. Were you alsoc aware in the last line
there that you had an obligation to identify in a,
quote, "privilege log," end quote, any documents
you would be withheolding on the basis of privilege?

A. The plaintiffs are reminded that, if
they withhéld any evidence on the basis of
privilege, they must identify these documents in a
privilege log, yes.

Q. Mr. Freshwater, have you known that
since June 13th, 2008, you've had an obligatiocn to
preserve any and all documents, files, and
information, whether in paper, or electronic
farmat, inclusive of all medium, dgta, regarding
your employment at the Mount Vernon City School
District Board of Education, aﬁd the reasons
underlying the termination proceedings?

A. Is that a document I received?

MS; MOORE: Can you repeat the
questioh, rlease?

;WHEREUPON, the court reporter
read 5ack the requested portion of the record.)

THE WITNESS: The date was June

13th, 200872
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BY MS. MOORE:

Q. Correct.

A. - Yes, I would say yes té -- yes.

Q. And have you known that since June
13th, 20087

A. Yes, I complied with that, yes.

Q. Your wife testifiéd earlier this week
about.the computers at your home. Can vou tell us
what computer you currently have?

A. I've got a, i've got one computer.
It's a laptop.-

Q. What kind?

A. I was going toc look today to see what
it was, and I didn't, so I cannot answer that.

Q. Where did you purchase it?

A. That would have been, that would have
been, that wquld have been Best Buy. I was hoping
to get a Dell, but I didn't have the school backing
tc get a cheaper Dell.

Q. Which Best Buy?

A. TFrom my recall, I do believe Polaris,

Q. Cash or credit card?

MR. HOLMAN: I'm sorry, would you
mind asking him to speak up for me?

THE WITNESS: Oh, okay.

Freshwater, John 10-15-10
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MR. HOLMAN: Thanks.
THE WITNESS: I'm sorry.
BY M5. MOORE:
Q. Cash or credit card?
A. That would be cash.
©. And when did you buy this laptop at
Best Buy?
A. B8ix -- six- to- 10 months ago.
MR. ROSS: You're dgoing to have to
speak up.
THE WITNESS: Six- to- 10 months
ago. I apologize.
MR. ROSS: Thank you.
BY MS. MOORE: |
Q. Do you have a receipt?
A. No.
Q. Where did you get the money to purchase
the computer?
A. I mean I hate to be, but, my wallet,
but, it's just money I hﬁd in my.wallet.
Q. Okay. Did you withdraw that money from
a bank?
A, ¥No. ©No, I did not.
Q. Where did you get the money?

A. I don't remember.
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Q. Did you receive the money from a third
party?

A. VNot that I remember.

Q. 1Is there anythin§ that would help you
refresh your recoliection in terms of where you
received that money?

A, Wo.

Q. Did you start using the laptop
immediately?

A, Within a few days.

0. Did you fegister the laptop?

A. No.

Q. When you started uéing it in a few
dayé, was it used only in your home or other
places?

A. Home.

Q. Is there anything that would help you
be able to refresh your memory in terms of the date
that you started usigg that computer?

A, No. Like I say, sometimes I'm out

. mowing or plcking apples or whatever, things pop in

my head when I'm not in a -- no.
Q. Why did you buy the new computer?
A. The other one couldn't get turned on;

it wasn't werking.
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Q. Okay. When did that occur that the
other one didn't turn on and wasn't working®?

A. About the saﬁe time period when I
bought the new one.

Q. How did you come to learn that the
computer would not turn on and wasn't working?
a. Wﬁen I tried to turn it on.

0. oOkay. BAnd when you saw that it didn't
turn on, what didlyou do?

A. Tried to turn it on a féw times, I
mean, it’s not working and I went and bought a new
one.

QL Did you take the computer to a repair
shop to see what was wrong with 1t?

A. No, not with an old computer,  no.

Q. What did you do with that old computer?

A. It got thrown away.

'Q. What do you mean by the term "Thrown
away"?

A, It would be different than pitch, okay.
It was thrown away.

Q. When you say you threw it away, where
did you put it?

A. Trash.

Q. When you say trash, what does that

Freshwater, John 10-15-10
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mean?

A. That means tﬁat trash ended up at the
end of my lot, and it went to the refuse, to the
garbage man.

Q. OQkay. Did you personally put the
computer in a trash can or a trash bag, as best you
recall?

A. I do not remember.

Q. Are you certain that you put it in some
sort of receptacle that you‘placéd at the end of
your driveway for'the trash pebple to pick up?

A. From what I remember, yes.

Q. BAnd are you certain that, in fact, the
trash company came and picked up the receptacle
holding your home computer and tock it away?

A, I am not out there when he's out there.
But I took émpty containers back to the house.

- 0. And based on that, do you have any
reason to believe that your home computer did not
go from the trash receptacle intoc the trash truck?

A. I have no -- that's what took place,

Q. Did you take any steps to attempt to
preserve the information, documents, and
electronically stored data that was contained on

that old computer before you placed it at the end
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of yoﬁr driveway to be thrown out?

A. Can you repeat that again?

(WHEREUPON, the court reporter
read back the requested portion of the record.)
THE WITNESS: I didn't make any
attempt, no, it wasn't working. |
BY MS5. MOORE:

Q. Who did you tell your computer had
died?

A. Wife and kids.

Q. Anyone else?

A, I don't remember anyone else.

Q. Did you ever tell your attoiney?

A. I'm sure he became aware of it.

Q. At the time, or later?

A. I do not recall.

Q. Did you transfer any of the informati?n
that was on your old computer onte your new
computer before you threw the old computer out?

B. No, I couldn't turn itlon. Much like
my, my other computer, my, the.one before that one.

Q. Did you take any steps to remove the
hard drive from your old computer and preserve it?

A. No.

Q. Are you okay?

Freshwater, John 10-15-10
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Q. Well, let's do this, why don't you
number each of the pages in the top right-hand
corner, and then it will be easier for us to refer
to them?

A, (Witness complies.)

Q. Now, if our numbers are the same, then
what I have here indicates that Pages 1, 4 and 7

are exactly the same. And my question will be, is

" that correct?

A, Yes, they appear to be the same.

Q. And, in fact, would you also agree with
me that Pages 2, 5 and 8 appear to be the same
page?

A. Yes, it does look like 2, 5 and 8.

¢G. Bre the same?

A. Are the same page, yes.

0. Let's just focus on Pages 1, 2, and 3
of Defendant's Exhibit 13%

A. COkay.

Q; On Page 1, I'11 répresenﬁ I count 38
E-mails; on Page 2; I'1]l represent to you I count
78 E~Mails with one apparently cut off on the
bottom right-hand column; on Page 3, I'll represent
to you it appears to contain 79 E-mails. The teotal

I come to is 196. So my question is: Where are

Freshwater, John 10-15-10
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the other 481 E-mails that you have not lis£ed in
your privilege log?

A, I did the best I couid do.

Q. Do you still have those E-mails?

A, I didn't delete‘anything, 850 —-

Q. Okay, as I.understand it, you have one
E-mail account, Jinfreshwater@yahoco.com; is that
correct?

A, Yes, that's correct.
Q. And from December &th, 2007,
day, have you deleted any E-mails that you sent
from that account, or received into that account
other than SFAM E-mails?

A, Repeat that, those dates again, will
you please?

(WHEREU?ON, the court reporter

read back the requested portion of the recoxd.)

THE WITNES3: No.

BY MS. MOORE:

Q. We heard earlier this week that your
wife, Nancy, has access to that account, as well,
correct?

A, Yes, she does.

58

to present

Q. Are you personally aware of anyone else

having the password to that E-mail account?

Freshwater, John 10-15-10
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Q. My question to you is: What specific
act or omission do you claim Defendant Board of
Education committed that serves as the basis for
Count One of your Complaint?

A. Count One would be deprivation of right
to free speech. And I have-before me the, the
briefs that was written, the closing briefs for the
state hearing,.I think everything is documented
within those; the John Freshwater Closing Statement
Brief, and Reply Brief to the Empioyer's
Post-Hearing Brief, I do believe it's well
established in here.

MS. MOORE: Could you read the
gquestion back for the witness, please?

{WHEREUPCN, the court reporter
read back the requested portion of the record.)

THE WITNESS: Again, they're
documented in here. I'll give the specifics to —-
specifics are in here. I was asked to, I was asked
to remove my Bible from my desk from Mr. White back
here. .He also asked another employee -— I believe
he sihgled me cut, I was told by Mr. Short, again,
to remove my Bible frpm off my desk and out of the
room. The harassment from both those two in, in

the hearing, where they both loocked at my

Freshwater, John 10-15-10
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STATE OF OHIO
S8.
COUNTY OF MONTGOMERY

I, CATHERINE L. SCHUTTE-STANT, the
undersigned, a Registered Merit Reporter, and
Kotary Public within and for the State of Ohio, do
hereby certify that before the giving of aforesaid
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EMPLOYMENT [ BEOC
Completely Fill in the Following
John David Freshwater Mourit Vernon Cily School
Name of Charging Party (First Middle Last) MNume of Company
7760 New Delaware Road 300 Newark Road
Address - . Address
MLt Vemon Ohlo 43050 Knox Mt Vernon, Ohio 43050 Knox
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=

Please write a brief but detaifed staternent of the facts that you believe Indicate an unlavfud diseriminatory practice. Flease write legibly, -

-01/10/2011-Was Terminated by Mount Vernon City School Board findings/ ruling wsre "John Freshwater s bias grew from his
fervent and deep seated Christian beliefs, Such beliefs and convictions, white admirable eharacter traits in other
setlings,proved to be John Freshwater's downfall as an eighth grade science teacher in a public school.”

-Employed by Mount Vernon City Schoo! as 8th grade Science Teacher this was was my 21st year, total 24 years of teaching
-Discharged/ Terminated by the Mount Vernon City School Board

- 06/2008 suspanded without pay because of not remaving my Bible sitting on my desk

-At the present time there are over § Teachers in the same school with Bibles sitting on thefr desk with no reprimandfor
disciplinary action by the Board '
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JAN 2 4 2011
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