IN THE UNITED STATES DISTRICT COURT
FOR THE MIDDLE DISTRICT OF PENNSYLVANIA

TAMMY KITZMILLER: et al. )
)
)
Plaintiffs, ) Civil Action No. 04-CV-2688
) (M.D. Pa.)
)
v. ) Hon. John E. Jones I1
)
| }
DOVER AREA SCHOOL )
DISTRICT; et al., ' ) Defendants’ Proposed
}  Protective Order
)
Defendants. )
)
)
)

This matter is before the Court on the motion of Defendants, Dover Area

School District, and Dover Area School District Board of Directors, for a

1



protective order. The Court finds that, for good cause shown, the motion should

be granted.
NOW THEREFORE, it is hereby ORDERED that:

I. The Defendants’ motion is GRANTED; and

2. The Plaintiffs shall not have discovery concerning: (1) the draft of the work-
in-progress that will be called The Design Of Life; and (2) the private
communications between Defendants” expert, William Dembski, and
individuals who have collaborated with him in connection with the
production of that draft or his other efforts to promote Intelligent Design
Theory, including his private communications with officers, employees,
agents, and supporters of the Foundation for Thought And Ethics (“FTE”)
or other individuals Dembski communicates with in connection with his

association with {and work for) the FTE.

Dated:

Hon. John E. Jones [l
United States District Court Judge



IN THE UNITED STATES DISTRICT COURT
FOR THE MIDDLE DISTRICT OF PENNSYLVANIA

TAMMY KITZMILLER; et al. )
)
) |
Plaintiffs, ) Civil Action No. 04-CV-2688
) (M.D. Pa.)
)
V. ) Hon. John E. Jones 111
)
)
DOVER AREA SCHOOL )
DISTRICT; et al., ) Defendants® Motion
) For A Protective Order
)
Detfendants. }
)
)
)

Defendants, Dover Area School District, and Dover Area School District

Board of Directors, through counsel, hereby motion that the Court enter a

!



Protective Order barring the Plaintiffs from securing the draft of the work-in-
progress that will be called The Design Of Life, or inquiring into private
communications between Defendants’ expert, William Dembski, and individuals
who have collaborated with him in connectton with the production of that draft or
his other efforts to promote Intelligent Design Theory, including his private
communications with officers, employees, agents, and supporters of the
Foundation for Thought And Ethics (“FTE”) or other individuals Dembski
communicates with in connection with his association with (and work for) the
FTE. In support of the motion Defendants rely upon the memorandum of law
submitted herewith and the declaration and exhibits attached thereto. I certify that
1 have conferred with opposing counsel and they have declined to consent to the

relief requested herein.

Dated: May 4, 2005 -“CZ
Patrick T. Gillen (P47456)*
Richard Thompson (P21410)*
Robert J. Muise (P62849)*
THOMAS MORE
LAW CENTER
24 Frank Lloyd Wright Drive
PO Box 393
Ann Arbor, Michigan 48106
(734) 827-2001
Attorneys for Defendants

*admitted pro hac vice

(o



Ll

Ron Turo

Turo Law Offices
29 South Pitt Street
Carlisle, PA 177013



IN THE UNITED STATES DISTRICT COURT
FOR THE MIDDLE DISTRICT OF PENNSYLVANIA

TAMMY KITZMILLER; et al.

Plaintiffs, Civil Action No. 04-CV-2688

(M.D. Pa.)

V. Hon. John E. Jones 111

DOVER AREA SCHOOL
DISTRICT; et al.,

Defendants’ Memorandum
Of Law In Support Of
Motion For A Protective Order

Defendants.




INTRODUCTION AND STATEMENT OF ISSUE PRESENTED

This matter 1s before the Court on the Defendants” motion to enter a
protective order barring Plaintiffs from discovery with respect to the draft of a
work by Defendants” expert, William A. Dembski, that will be called The Design
Of Life, or inquiring into private communications between Dembski and
individuals who have collaborated with him in connection with the production of
that draft, or his other efforts to promote Intelligent Design Theory (“IDT”),
including his communications with officers, employees, agents, supporters or
other individuals with whom Dembski has communicated in connection with his
association with, and work for, the Foundation For Thought And Ethics. Thus, the
issue presented by Defendants’ motion is whether Defendants make the showing
of good cause needed to justify entry of a protective order barring this discovery
pursuant to Fed.R.Civ.P 26(c)(1).

This Court should grant the Defendants’ motion for a number of simple and
related reasons. First, the draft-in-progress is not a basis for Dembski’s opinion in
this case.. Second, the draft, which is unfinished, has a very weak and attenuated
relationship with the text at issue i this case, i.e., Of Pandas and People, and the
Plaintiffs’ have abundant information relating to the Of Pandas text. Third,

requiring Dembski to produce the draft will force him to breach a fiduciary duty to



keep the work-in-progress confidential and also cause serious harm to the
commercial and educational prospects of the text. Fourth, requiring Dembski to
disclose private communications concerning the draft, his efforts to promote [DT,
or his association with (and work for) the FTE, will impede his ability to engage in
speech and association for the purpose of promoting IDT and the work of the FTE.
As explained further below, each of these considerations represents the “good
cause” needed to justify entry of a protective order.
FACTUAL AND PROCEDURAL BACKGROUND

The factual and procedural background for the Defendants’ motion is as
follows. Pursuant to this Court’s order the parties are engaged in discovery.
Defendants have retained William A. Dembski as an expert, and Dembski has
provided an expert report. Exhibit 1 and 1-A. In his report Dembski mentioned
the draft of a text to be titled, The Design Of Life, a sﬁccessm text to the text
presenting 1DT entitled Of Pandas and People, which Defendants” have placed in
the library at Dover High School. See Ex. 1-A at p 10. Based upon that reference
the Plaintiffs have requested a copy of the draft for The Design Of Living. See Ex.
1-B. In addition, Plaintffs have 1ssued a subpoena seeking documents and
testimony from Jon Buell of the FTE. Sec Ex. 1-C.

Dembski has asked the Defendants to oppose production of the draft and
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prevent the Plaintiffs from prying into the speech and association that he has
engaged in as part of his work on the draft, The Design of Living, his efforts to
promote IDT, and his work with the FTE. Ex. 1 at § 5. Dembski is so concerned
about this chilling effect that he has considered withdrawing from the case, but
feels that—in so doing—he would be stripped of his right to speech and association
in furtherance of IDT, an issue which he believes has tremendous potential for
public education. Id.

Dembski’s objections to the Plaintiffs’ cffort to pry into his work-in-
progress, as well and the speech and association he has engaged in as part of his
effort to promote IDT, are numerous and well taken. He objects to the Plaintiffs’
discovery on the following grounds. The draft-in-progress is not a basis for
Dembski’s opinion. See Ex. 1 at § 6. Also, the draft, which is unfinished, has a
very weak and attenuated ‘reiationship with the text at issue in this case, i.e., Of
Pandas and People, and the Plaintiffs” have abundant information relating to the
Of Pandas text. See Ex. 1 at¥ 7; Ex. 3 at 18-25 (Report of Plaintiffs Expert
Barbara Forrest criticizing Of Pandas). Further, requiring Dembski to produce the
draft will force him to breach a fiduciary duty to keep the work-in-progress
confidential and also cause serious harm to the commercial and educational

prospects of the text. See Ex. | at§ 8. And the Plaintiffs have no need of the draft



text or inquiry into Dembski’s opinions precisely because he has a long public
record of statements and published pieces describing his work and opinions on
IDT. See Ex. 1-A at 13-26 (Dembski c.v.); cf. Ex. 3 at 15-17, 32-36 (criticism of
Dembski by Plaintiffs’ expert Barbara Forrest).

In addition, requiring Dembski to disclose private communications
concerning the draft, his efforts to promote IDT, or his association with the FTE,
will impede his ability fo engage in speech and association for the purpose of
promoting IDT and the work of the FTE. See Ex. 1 at 4 9-10; see also Exhibit 1-
A at 45-47. Significantly, the Plaintiffs’ experts include longstanding critics of
Dembski and IDT, who have devoted considerable time and energy to contesting
IDT, in general, and Dembski and Of Pandas in particular, in the public arena.

-See Ex. 1 at 99; Ex 1-A at 37-47; Exhibit 2 at 7-8 (response to interrogatory 9,
referencing NCSE); Ex. 3 at 15-25; 32-35(Report of Plaintiffs’ expert, Barbara
Forrest, criticizing Dembski and IDT proponents). Likewise significant is that the
Plaintiffs have recognized that association and speech relating to this issu¢ of
public importance implicates First Amendment freedoms. Sce Ex. 2 at 7-8
(response to interrogatory 9, objecting to discovery based upon First Amendment

rights of expressive association).



LAW AND ARGUMENT

Dembski’s objections provide the showing of “good cause” needed to
Justify entry of the protective order that Defendants request. Rule 26 reflects the
inherent power of the Court to make any order which justice requires to protect a
party or person from annoyance, embarrassment, oppression, and undue burden,
upon a showing of good cause, see Fed R.Civ.P. 26(c), including an order that
discover not be had. Fed. R.Civ.P. 26(c)(1). Addressing the purpose of Rule
26(c), the Third Circuit has observed that “t]he court, in its discretion, is
authorized by this subsection to fashion a set of limitations that allows as much
relevant material to be discovered as possible, while preventing unnecessary
intrusions into the legitimate interests, including the privacy and other
confidentiality interests-that might be harmed by the release of material sought.”
See Pearson v. Miller, 211 F.3d 57, 65 (3% Cir. 2000).

Just as the Third Circuit has recognized Rule 26 should be used to protect
unnecessary intrusion on legitimate privacy and confidentiality interests, see
Pearson, supra, the United States Supreme Court has recognized that “{e}ffective
advocacy of both public and private points of view, particularly controversial
oncs, is undeniably enhanced by group association...,” see NAACP v. Alabamu,

357 U.S. 449, 460, (1958) , and barred discovery into private expressive
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association, observing that the “[1]nviolability of privacy in group association may
in many circumstances be indispensable to preservation of freedom of association,
particularly where a group espouses dissident beliefs....” Id. at 462; see also
Salvation Army v. Department of Community Affairs of the State of New Jersey,
919 F.2d 183, 200-202 (3™ Cir. 1990)(recognizing that disclosure requirements
can infringe First Amendment right to expressive association where, among other
things, state action may diminish effectiveness by discouraging association).
Where a request for a protective order turns on the confidential nature of
information, the party seeking protection must demonstrate the information is
confidential and that the harm of disclosure outweighs the need of the party
seeking the information. See e.g. Miles v. Boeing Co., 154 F.R.D. 112, 114 (E.D.
Pa. 1994)(applying Fed. R.Civ.P. 26(c)(7)).

These legal principles demonstrate that Defendants have made tﬁe showing
needed to justify entry of the protective order they seek. As demonstrated above,
the draft-in-progress is not a basis for Dembski’s opinion. See Ex. 1 at § 6.
Moreover, the draft, which is unfinished, has a very weak and attenuated
relationship with the text at issue in this case, i.e., Of Pandas and People. and the
Plaintiffs’ have abundant information relating to the Of Pardas text. Sec Ex. 1 at

9 7; Ex. 3 at 18-25 (Report of Plaintiffs Expert Barbara Forrest criticizing Of



Pandas). In addition, Plaintiffs have no need of the draft text or inquiry into
Dembski’s opinions precisely because he has a long public record of statements
and published pieces describing his work and opinions on IDT. See Ex. 1-A at 13-
26 (Dembski c.v.); c¢f. Ex. 3 at 15-17, 32-36 (criticism of Dembski by Plaintiffs’
cxpert Barbara Forrest). Further, requiring Dembski to produce the draft will
force him to breach a fiduciary duty to keep the work-in-progress confidential and
also cause serious harm to the commercial and educational prospects of the text.
Sce Ex. I at 9 8. These factors alone demonstrate that the balance of benefits and
burdens created by Plaintiffs’ discovery requests militates in favor of the requested
order. Simply put, Plaintiffs’ have no real need for the information whereas, in
contrast, the burdens created by disclosure of the confidential information are
substantial in terms of the probability and gravity of harm to both the educational
and commercial prospects for the text.

Dembski’s well grounded concern for his freedom of expressive association
provide further support for his the protective order sought by the Defendants in
this case. Dembski’s experience at Baylor makes him virtually certain that
requiring disclosure of private communications concerning the draft, his efforts to
promote 1DT, or his association with the FTE, will impede his ability to engage in

speech and association for the purpose of promoting IDT and the work of the FTE.



See Ex. 1 at 14 9-10; see also Exhibit 1-A at 45-47 (describing adverse career
consequences following from allowing publication of an IDT piece). The
Plaintiffs’ experts include longstanding critics of Dembski and IDT, who have
devoted considerable time and energy to contesting IDT in general, Dembski, and
Of Pandas, in the public arena. See Ex. 1 at 99, Ex 1-A at 37-47 (including
criticism of Dembski by Eugenie Scott of the NCSE); Exhibit 2 at 7-8 (response to
interrogatory 9, referencing NCSE); Ex. 3 at 15-25; 32-35 (Report of Plaintiffs’
expert, Barbara Forrest, criticizing Dembski and IDT proponents). There is no
question that Dembski’s concern is legitimate; indeed, the Plaintiffs themselves
have recognized that association and speech relating to this issue of public
importance implicates First Amendment freedoms. See Ex. 2 at 7-8 (response to
interrogatory 9, objecting to discovery based upon First Amendment rights of
cxpressive association). This additional and well-grounded concern, in an area
that reccives heightened protection under the law, removes any doubt that the

Defendants show good cause for the protective order they seek in this case.



CONCLUSION

This Court should grant Defendants’ motion because the Defendants have
shown the good cause needed to justify the protective order they seek pursuant to
Rule 26. The Plaintiffs have no real need for the materials and information subject
to the Defendants’ objection, and the harm posed to Dembski’s work on, and the
educational and commercial prospects of the upcoming text The Design Of Life, as
well as the harm posed to Dembski’s right to speech and association for the
purpose of advancing IDT, presents an undue burden within the meaning of Rule
26. For these reasons, this Court should grant the Defendants’ motion and find
that discovery not be had with respect to the matters described herein pursuant to
Fed.R.Civ.P. 26{c)(1).

May 4, 20045 'Mj%f 7\1‘<% |

Patrick T. (illen (P47456)*

Richard Thompson (P21410)*

Robert J. Muise (P62849)*

THOMAS MORE

LAW CENTER

24 Frank Lloyd Wright Drive

PO Box 393

Ann Arbor, Michigan 48106

(734) 827-2001

Attorneys for Defendants
*admitted pro hac vice
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By:

Ron Turo

Turo Law Offices
29 South Pitt Street
Carhisle, PA 177013

1



IN THE UNITED STATES DISTRICT COURT
FOR THE MIDDLE DISTRICT OF PENNSYLVANIA

TAMMY KITZMILLER, et al. )
)
)
Plaintiffs, )} Civil Action No. 04-CV-2688
) (M.D. Pa)
)
V. } Hon. John E. Jones I11
)
)
DOVER AREA SCHOOL )
DISTRICT, et al., ) Declaration Of
}  William A. Dembski
)
Defendants. }
)
)
)

I, Willam A. Dembski, declare as follows:




.I\)

(9 |

I am an adult of sound mind and body who makes this declaration based
upon personal knowledge and 1 can testify to the facts set forth herein.

I have agreed to serve as an expert in this case for the Defendants
(collectively “DASD”) for the purpose of supporting their decision to make
students aware of Intelligent Design Theory (“IDT™) in connection with the
classroom instruction that students at DASD receive in biology. A copy of
the expert report [ have provided is attached hereto as Exhibit A,

It is my understanding that Plaintiffs’ counsel seeks access to a draft text
that I amn working on for the Foundation For Thought And Ethics (“FTE”)
entitled, The Design Of Life. A copy of a letter requesting production of the
draft is attached hereto as Exhibit B.

I also understand that Plaintiffs’ counsel have served subpoenas on Jon
Buell of the FTE, requiring production of the draft entitled, The Design Of
Life, as well as documents reflecting communications relating to that draft;
in addition, Plaintiffs have served a subpoena requiring Buell to appear and
testify so he can be questioned about these matters. A copy of the
subpoenas served upon Jon Buell are attached hereto as Exhibit C.

I object to the Plaintiffs’ effort to secure a copy of these documents,

examine the draft for The Design Of Life, and pry into the drafting process,
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my efforts to promote IDT, as well as my association with, and the affairs
of, the FTE. I have asked counsel for the Defendants to seek a protective
order barring this discovery. Overall, my objections are based upon the
following factors: (1) the draft text has nothing to do with my expert
opinion; (2) the draft text is vastly different from Of Panduas in terms of
audience and goals such that 1t has a very weak relationship with the text
actually at issue in this case; (3} [ have a fiduciary duty to the FTE to
preserve the confidentiality of the fext and refrain from any action that
damages the commercial and educational potential of The Design of Life:
and (4) 1 desire to protect my ability to engage in speech and association for
the purpose of presenting to the public IDT free from mterrogation about
the persons who collaborate with me in this area. I believe that if the
Plaintiffs are allowed to pursue this discovery there is a real risk of
substantial and irreparable harm to my ability to engage in these activities.
Indeed, I feel so strongly about these matters that | would rather not be
involved in this lawsuit as an expert than subject my pending work and my
associations to scrutiny. But in saying this I realize that the Plaintiffs’
discovery threatens my ability to promote IDT, an idea that [ believe is

vitally important to public education. As a result, I have asked counsel for



the Defendants to seek a protective order barring this discovery so that T can
assist them in this case without being forced to expose my work-in-progress
and my associations to scrutiny. 1 explain each of my objections further
below.

As an initial matter, [ object to the Plaintiffs’ effort to examine the draft of
The Design Of Life, because that draft text has nothing to do with my
opinion in this case. It s true, as indicated in the letter from Plaintiffs’
counsel, that I referenced the drafi-in-progress of the text The Design Of
Life. at page ten of my expert report. See Exhibit A, p 10. But a review of
my reference demonstrates that it was only a prefatory comment designed to
demonstrate my familiarity with the text placed in the library by the
Defendants, i.e., Of Pandas and People. My expert opinion is focused on
the merits of the text Of Pandas. 1t is obvious that my defense of the
Defendants’ decision to direct students to Of Pandas as an example of IDT
is not based on a book that does not even exist at present. 1 am willing to
stipulate to that fact and so are the Defendants.

Morcover the draft text, The Design of Life, is only a successor to Of
Pandas in the loosest sense. The Design of Life is geared to a whole

different student market, i.e., undergraduate college instruction and



Advanced Placement high school biology (again, essentially college-level
instruction); in contrast, Of Pandas is targeted to students in the ninth and
tenth grades generally. The FTE also intends to market The Design of Life,
to the public at large so the public can acquaint itself with IDT as opposed
to the caricature of the theory so frequently portrayed in the media-the FTE
has never made this outreach effort with Of Pandas, which was designed to
be a supplemental biology text for high school students. Thus, while The
Design Of Life is a logical successor to Of Pandas in that The Design of Life
builds on ideas developed in Of Pandas and incorporates some text from the
older book, it is very much a new creation--at present I estimate that about
two-thirds of the current draft of The Design of Life is new material.

Indeed. the difference between these two texts will be so great that it 1s my
understanding that FTE will continue to publish Of Pandas. even after The
Design of Life 1s finished and goes to press, because Of Pandas will remain
useful as an introduction to IDT that 1s accessible to a larger group of
students. Finally, I note that The Design Of Life is still in draft form; it
remains a work in progress. Currently the draft is in the hands of a science
editor who will rework the material to make 1t suitable for use as a text book

accessible to the target audience: it 1s not appropriate for such use at



present, For this reason 1t is likely that the text will be significantly
changed. with some material dropped while other material is added. Once
this editing 1s complete the draft will go to experts for review, and such
review typically produces further changes. As a result, there is not even a
necessary relationship between the current draft text and the final text which
will be calted The Design Of Life.

I also object to any production of the draft for The Design of Life because it
1s contrary to my fiduciary duties to FTE. I am working as a contract
laborer for FTE on the Design of Life text. As such I do not own the
copyright for the text. Moreover, Jon Buell of FTE has expressly stated my
duty to preserve the confidentiality of this work-product so as to preserve its
educational and commercial potential. The reason is simple, as the only text
presenting IDT theory designed to be used in high-school biclogy courses
the text Of Pandas has been subjected to intense scrutiny and criticism by a
variety of groups or individuals with a variety of agendas. Precisely
because The Design of Life is also a text designed to present IDT, the FTE
fully expects that 1t will be subjected to similar scrutiny and criticism.
Subjecting an unfinished draft of the text to the Plaintiffs’ experts in this

case, and consulting experts such as the National Center For Science
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Education (a vehement critic of IDT), threatens to cripple the educational
and commercial potential of the text before it can even get a fair hearing in
the academic community and broader public. In short, Of Pandas, has
become a flash-point for a heated debate in the scientific community and
The Design of Life will be subjected to that same attacks precisely because it
presents IDT theory. Allowing the draft text to be examined before it is
finished will equip its proponents to undermine the text before it is even
issued, and immediately upon release, threatening both the commercial and,
more importantly, the larger educational potential of the text. In this regard,
please know that I have spoken with Jon Buell regarding the Plaintiffs’
demand for the draft The Design of Life; and he has instructed me not to
turn over the text. and to do anything I can to preserve the confidentiality of
the project until he can find an attorney who will appear and defénd him in
connection with the Plaintiffs’ discovery efforts.

I also object to the Plaintiffs” efforts to make me turn over the draft of The
Design of Life, any inquiry into the background of the project or processes
that led to the draft, the associations I have formed in connection with this
project, my communications in connection with the project, or my

association and communications with the work of the FTE, its officers,



employees, agents, and supporters because I believe such discovery will
threaten my ability to engage in speech and association for the purpose of
advancing IDT theory. My work for the FTE on this project is motivated
primarily by an educational, not commercial goal. I believe that IDT has
tremendous potential as a scientific theory and as the foundation for a
scientific research program. Precisely because I believe IDT has such
trerendous potential to serve the common good, I have reached out to
secure the support of other academics, including Michael Behe and
Jonathan Wells. In addition, we will need to secure experts who are willing
to review the draft as it progresses. Exposing the draft to scrutiny by
experts and organizations hostile to IDT will prejudice the ability of the text
to get a fair hearing in academic circles and among the public at large—even
if the head start received by these experts and organizations cannot be used
until some later point. Subjecting the work of Behe and Wells to coiticism
before the project is even finished will threaten harm to their reputations
and future work. [ have personal experience with the kind of adverse career
consequences that can result when one advances controversial views;
essentially my contract at Baylor University, where 1 was director of the

Michael Polanyi Center, was not renewed because of the controversy



surrounding IDT. In a very real sense much of the criticism that resulted in
the non-renewal of my contract originated from some of the Plaintiffs’
experts (c.g. Barbara Forrest), institutions aligned with the Plaintiffs in this
case, {e.g. The National Center for Science Education), or persons who
share the same agenda. Moreover, allowing the draft text to be circulated
prior to review may well discourage or chill the work of outside reviewers
whom we will solicit to review and approve the text for publication.
Exposing the text to a barrage of early and intense criticism may well
discourage others from advancing favorable views of the text against such a
wave of criticism, something particularly troubling in that part of the
inspiration for The Design of Life is to present in a much more forceful and
persuasive way the findings and potential of IDT for scientific research. in
short, I-and those who have agreed to associate with me for the purpose of
advancing [DT-are already in a vulnerable position because we have
decided to advance a controversial position that IDT is a legitimate
scientific theory with tremendous potential for scientific progress. | believe
that allowing the plaintiffs to subject my associations and communications
relating to my work to scrutiny will damage my ability to associate with

others who might wish to advance this position because they might fear
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10.

scrutiny and criticism that might cause irreparable damage their career,
publication, or other prospects.

Likewise I object to any inquiry into my associations with the FTE for the
purposes of this project in connection with this litigation. Although I do
receive compensation from the FTE for my work on The Design of Life. the
remuneration is not the primary purpose for my association with the FTE or
my work on IDT. Rather, I believe that IDT has tremendous potential for
science and our nation. | have associated myself with the FTE and this
project primarily to further that educational and civic goal, not in order to
carn income. In fact, there 1s currently an arrearage of about a year in the
amount due to me. Moreover, in connection with my work on this project, |
have had conversations with Jon Buell and others associated with the FTE
about the project and the work of the FTE. 1 do not want to be questioned
about these associations or communications because I believe that if I am
forced to speak to discuss these matters it will impede my ability to garmer
support for these and similar projects and will also damage the ability of the
FTE to do so. [ firmly believe that, in the long term, not only I and the FTE,
but our public education and the nation at-large, will suffer from burdening

efforts to secure acceptance for IDT in the academic community and among
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the public at large.

11. 1 have spoken with Jon Buel] and it is my undérstanding'that Yon Buch
intends to object to the Plaintiffs’ discovery as soon as he can retain an
attorney who will represent him for this purpose.

12. [ make this affidavit pursuant to 28 U.S.C. 1746 and state, under penalty of
perjury that the foregoing is true and correct 10 the best of my knowledge,

information, and belief.

Dated: May 4 , 2005 \l)tf,[/\w 0 @‘Wf

William A. Dembski
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