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“CY SUPERIOR COURT FOR THE STATE OF CALIFORNIA
‘ /—5\ ' FOR THE COUNTY OF LOS ANGELES — CENTRAL DISTRICT

; 30423687
AMERICAN FREEDOM ALLIANCE, a | Case No.
' g nonprofit corporation;
0B COMPLAINT
3 Plaintiff,
8 1. BREACH OF CONTRACT
14 Hvs. 2. PERMANENT INJUNCTION (SPE+ 32 ig ag
CIFIC PERFORMANCE) RETES
15 || CALIFORNIA SCIENCE CENTER, a legal | 3. BREACH OF IMPLIED COVENANT = & '
entity of the State of California; CALIFOR- OF GOOD FAITH AND F | P
16 | NIA SCIENCE CENTER FOUNDATION, ING FETT dEal
17 ||a nonprofit corporation; and DOES 1 through | 4. VIOLATION OF THE FIRST Sle = &
50, inclusive; AMENDMENT TO THE UNITED: (S 3 &
18 STATES CONSTITUTION (42 U.8L. (233
Defendants. section 1983) %5
19 5. DECLARATORY RELIEF d= 7
20 [an B3
21
22 Plaintiff AMERICAN FREEDOM ALLIANCE (hereinafter “Plaintiff”), by and thro RO
mom ::
23 ||its attorneys of record herein, bring this Complaint against the abov =3 ;”;

?‘4 support thereof allege the following:
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PARTIES

1. Plaintiff, AMERICAN FREEDOM ALLIANCE, (“AFA™) is and at all relevant
times was a nonprofit corporation duly organized and existing under the laws of California with
its principal place of business in Los Angeles, Califomnia.

2. Defendant, CALIFORNIA SCIENCE CENTER, (hereinafter “CENTER”) is a
department of the State of California, located and doing business at 700 Exposition Park Drive,
Los Angeles, CA 90037.

3. Defendant, CALIFORNIA SCIENCE CENTER FOUNDATION, (hereinafter
“FOUNDATION”) is and at all relevant times was a nonprofit corporation duly organized and
existing under the laws of California with its principal place of business in Los Angeles, Califor-
nia.

4. The true names and capacities of Defendants sued herein as DOES 1 through 50,
inclusive, are unknown to Plaintiff, who therefore sues such Defendants by such fictitious names

pursuant to Code of Civil Procedure §474. Plaintiff alleges that each fictitiously named Defen-

dant acted or failed to act in such a manner that each has contributed in proximately causing the
damages to Plaintiff as herein alleged. Plaintiff will seek leave of Court to amend this Complaint
to set forth their true names and capacities when ascertained.

5. Plaintiff is informed and believes, and thereon alleges, that each of the Defendants|
sued herein, including those named herein as DOES, are the agents, servants, empioyees, licen-
sees, guarantees, invitees, or assignees of each other, and in doing the things herein alleged acted

within the course and scope of such agency, employment guaranty, assignment, license, invita-

{1 tion and/or relationship and with the full knowledge and consent of the remaining Defendants.
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FACTS COMMON TO ALL ALLEGATIONS

6. The AFA is a non-political, non-partisan, movement of concerned Americans that
promotes networking, activism and education on a variety of public issues, including the growth
of Islam in Europe, the United States and Canada, media bias, and academic freedom. AFA’s
conferences, programs, publications, websites and networking groups develop tools and strate-
gies to counter ideologies which underlie these threats, including radical Islam, moral and cultur-
al relativism, and academic and scientific ideological conflicts.

7. Defendant CENTER is a department of the State of California that purports to
“aspire to stimulate curiosity and inspire science learning in everyone by creating fun, memora-
ble experiences, because we value science as an indispensable tool for understanding our world,
accessibility and inclusiveness, and enriching people's lives.”

8. Defendant FOUNDATION raises funds to support exhibits and education pro-
grams featured at the CENTER and manages exhibitions and programs of scientific, educational
and industrial interest.

9. On or about September 30, 2009, AFA President Avi Davis (hereinafter “DA-
VIS™) entered into a written contract on AFA’s behalf with Defendants, and each of them, for an
event titled “We Are Born of Stars IMAX Screening” scheduled for the evening of Sunday, Oc-
tober 25,2009, at the CENTER’s IMAX Theatre in Los Angeles (hereinafter the “EVENT”).
DAVIS agreed to pay Defendants an estimated $4310.00 due before October 20, 2009, as con-
sideration for the use of the venue. (Attached hereto and incorperated by reference herein as
Exhibit “A” are true and correct copies of the three contract documents constituting the
written contract. They include an Event Letter of Agreement, Event Policies and Proce-

dures and Event Price Estimate).
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10.  The EVENT consisted of a screening of the IMAX film “We Are Born of the
Stars (3D),” which is described as the first Anaglyph single projector 3D film created for IM-
AX/IMAX Dome projection. Using computer graphics, the film traces the development of life
from the formation of atomic nuclei in stars to the molecular structure of water and DNA, zoom-
ing the audience through the five-billion-year evolution of our solar system.

11.  The Event also consisted of the screening of “Darwin’s Dilemma: The Mystery
of the Cambrian Fossil Record, ” a documentary exploring one of the great mysteries in the his-
tory of life: the geologically-sudden appéarance of dozens of major complex animal types in the
fossil record without any trace of the gradual transitional steps Charles Darwin had predicted.
(the Documentary”). The Documentary was produced and released by Illustra Media, an inde-
pendent film production company based in Los Angeles, and features scientists speaking both for|
and against the modern theory of evolution, including UC Berkeley paleoniologist James Valen-
tine, Cambridge University paleoecologist Simon Conway Morris, philosopher of science Ste-
phen C. Meyer, evolutionary biologist Richard Sternberg, and biologist Jonathan Wells.

12.  Inthe Documentary, some of these scientists, including Drs. Meyer, Wells, and
Sternberg, propose the scientific theory of intelligent design as a superior explanation for the ex-
plosion of major groups of animal life in the Cambrian period. Regional premieres of the Do-
cumentary had previously been held at the Sam Noble Oklahoma Natural History Museum and
the Seattle Art Museum

13.  Drs. Meyer, Sternberg, and Wells are senior fellows at the Discovery Institute, a
non-profit, non-partisan public policy think tank based in Seattle, Washington. Although various

ifellows of the Discovery Institute are featured in the “Darwin’s Dilemma” documentary, Discov-
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ery Institute did not produce the film. Discovery Institute was not a party to the contract between
the AFA and Defendants for the screening of “Darwin’s Dilemma.”

14.  The AFA planned to sponsor a post-screening discussion of the Documentary
with [lustra Media’s Lad Allen, who directed the film, mathematician David Berlinski (also a
senior Fellow at Discovery Institute), and Jonathan Wells. Discovery Institute helped organize
and publicize other regional screenings of the Documentary at the Sam Noble Oklahoma Natural
History Museum and the Seattle Art Museum.

15.  Because two of its senior fellows (Berlinski and Wells) would be participating in
the event, and because Discovery Institute had taken an active role in publicizing previous re-
gional premiers of the Documentary, on October 1, 2009, Discovery Institute issued a short
statement on its newsblog, EvolutionNews.org, announcing the event. This announcement
simply described the event and noted that the event was “Sponsored by the American Freedom
Alliance.” Tt also noted that the event “will be held on Sunday, October 25th in the IMAX thea-
ter of the prestigious CENTER, which describes itself as ‘the West Coast's largest hands-on
science center.”” The statement neither stated nor implied that the CENTER was co-sponsoring
the event.

16.  Also on October 1, 2009, Discovery Institute posted a press release on its website
purporting to be “By: American Freedom Alliance” which similarly announced the event and
noted that the event would be “sponsored by the American Freedom Alliance.” The statement
neither stated nor implied that the CENTER was co-sponsoring the event.

17.  On October 6, 2009, Discovery Institute issued a second statement about the
event, a short one-page press release, which again stated that “The screening is sponsored and

hosted by the American Freedom Alliance.” This statement also noted that the Documentary
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would “Premiere at Smithsonian Affiliated California Science Center” This second statement
also did neither stated nor implied that the CENTER was co-sponsoring the event.

18.  On October 6, 2009, Christina M. Sion, Vice President, Food & Event Services at
the CENTER, wrote an e-mail to DAVIS stating that “we are canceling your event at the Cali-
fornia Science Center.” Ms. Sion’s e-mail stated:

“It has come to our attention that in a press release issued October 5, 2009 by
the American Freedom Alliance, it is inferred that the CENTER as [sic] a
Smithsonian Institute affiliate is co-sponsoring the Darwin Debates. Your
event is a private event held on the CENTER property but is not affiliated in
any way with the CENTER or the Smithsonian. This press release has dam-
aged our relationship with the Smithsonian and the reputation of the CEN-
TER. According to the Event Policies and Procedures that you signed to re-
serve the date for the event, you agreed to submit all promotional materials to
the CENTER for review and approval prior to printing or broadcast. Because
you did not obtain this approval and the press release has had significant nega-
tive ramifications, we are canceling your event at the CENTER.”

19.  On October 8, 2009, CENTER Board of Trustees member and attorney Patrick
Dennis sent another letter to DAVIS offering somewhat different reasons why the CENTER
planned to cancel the event. Mr. Dennis’s letter made no mention of any “damage” to the rela-
tionship of the CENTER and the Smithsonian, or damage to the reputation of the CENTER. In-
stead, the letter stated that the AFA had breached the CENTER’s “Event Policies and Proce-
dures” which states that “It is required that the Event Services Office approve, for technical and
factual accuracy, all promotional materials mentioning the CENTER produced for your event
(including invitations, programs, press releases, etc.) prior to printing or broadcast.”

20.  Mr. Dennis cited the two October 1 statements, and an alleged October 5th state-
ment as the singular promotional materials which allegedly breached the contract and their justi-

fication for cancelling the event.

iy

Page 6 of 17 Case No.

COMPLAINT




oo 1 >

10
11
12
13
14
15
16
17
18
19
20

THE BECKEIR
Law FIRM

| 1500 Glympic B, Suite 400

Los Angeles, California (0054

FIRST CAUSE OF ACTION

BREACH OF CONTRACT

21.  Plaintiff realleges paragraphs 1 through 20, and incorporates them herein by this
reference.

22.  Defendants, and each of them breached the contract attached hereto as Exhibit
“A” by repudiating it less than two weeks prior to the scheduled event. Such a repudiation con-
stituted an anticipatory bfeach of the contract.

23.  Additionally, the pretext upon which the event was cancelled (failure to submit
promotional materials for review) is based on an immaterial provision of the contract, which any
violation of could easily have been cured.. To begin with, the “Event Policies and Procedures”
does not require Plaintiff to police third parties who promote the event, and it was the Discovery
Institute that ran the press releases, not the Plaintiff.

24.  Moreover, the justification for cancelling the event relies on the language of the
“Event Policies and Procedures,” which provides:

“It is required that the Event Services Office approve, for technical and factual accuracy,

all promotional materials mentioning the California Science Center produced for your

event (including invitations, programs,, press releases, etc.) prior to printing or broadcast.

Please allow sufficient time for approval.”

25.  AFA and the Discovery Institute are separate organizations and are not affiliated
in any manner. The Discovery Institute had agreed to provide two of its senior fellows as speak-
ers at the event. AFA did not authorize the Discovery Institute to promote the event and had no
prior knowledge that it would use the information for promotional purposes. The language

would purport to bind AFA to an agreement to police third parties, which would be an unreason-
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able interpretation. Nevertheless, the provision does not expressly provide that AFA is obligated
to police third party promotions of the eveni and is therefore is ambiguous and voidable.

26.  As the provision of the contract cited by counsel for the FOUNDATION makes
clear, the purpose of the clearance requirement is to ensure “technical and factual accuracy.” In
cancelling the event on this pretext, Defendants did not cite any technically or factually inaccu-
rate information contained in the Discovery Institute publicity. Thus, the purpose of the provi-
sion was not frustrated by Plaintiff.

27.  The cancellation of the event constitutes a repudiation of and an anticipatory
breach of the contract by Defendants. Even if AFA itself had breached the provision cited by
promoting the event, such a breach would have been immaterial and thus not a sufficient basis
for cancelling the event.

28.  Asa direct and proximate result of the Defendants’ breach, Plaintiff has sustained
damages, which includes costs and expenses already incurred in preparation of the event, loss of
opportunity, and loss of expected revenue.

SECOND CAUSE OF ACTION
INJUNCTIVE RELIEF
(SPECIFIC PERFORMANCE OF A CONTRACT)

29.  Plaintiff realleges paragraphs 1 through 28, and incorporates them herein by this
reference.

30.  As aresult of Defendants’ conduct in cancelling the event and breaching the con-

tract, Plaintiff is left without any adequate legal remedy.
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31.  Plaintiff has been irreparably harmed by the cancellation of the event and breach
of contract by Defendants, and the balance of hardships tips decidedly in favor of Defendants
and against Plaintiff.

32, Plaintiff is therefore entitled to a Court Order granting it permanent injunctive re-

lief.
THIRD CAUSE OF ACTION
BREACH OF IMPLIED COVENANT OF
GOOD FAITH AND FAIR DEALING
33.  Plaintiff realleges paragraphs 1 through 32, and incorporates them herein by this
reference.

34.  Inevery contract or agreement there is an implied promise of good faith and fair
dealing. This means that each party will not do anything to unfairly interfere with the right of any
other party to receive the benefits of the contract.

35.  Defendants violated their duty to act fairly and in good faith by cancelling the
contract under the false pretext that Plaintiff had breached the contract when the Discovery Insti-
tute publicized the event and thereby damaged the CENTER’s reputation and relationship with
the Smithsonian Institute.

36.  Plaintiff did ali, or substantially all of the significant things that the contract re-
quired it to do. All conditions required for Defendants’ performance had occurred or were prom-
ised and guaranteed to occur. Defendants unfairly interfered with Plaintiff’s right to receive the
benefits of the contract; and Plaintiff was harmed by Defendants’ conduct.

37.  Plaintiff is therefore entitled to recover damages according to proof at trial.
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FOURTH CAUSE OF ACTION
VIOLATION OF THE FREE SPEECH CLAUSE OF THE FIRST AMENDMENT
AS APPLIED THROUGH THE FOURTEENTH AMENDMENT TO THE
UNITED STATES CONSTITUTION (42 U.S.C. SECTION 1983)

38.  Plaintiff realleges paragraphs 1 through 37, and incorporates them herein by this
reference.

39.  Asa department of the State of California by statute, Defendant CENTER acted
under color of law when it cancelled the event and breached its contract with Plaintiff, thereby

discriminating against Plaintiff’s viewpoint and content of its expressions concerning intelligent
design.

40.  As a procurer of contracts for Defendant CENTER, Defendant FOUNDATION
aided and abetted CENTER in denying Plaintiff its right to free speech under the First Amend-
ment of the United States Constitution when it cancelled the event and breached its contract with
Plaintiff, thereby discriminating against Plaintiff’s viewpoint and content of its expressions con-
cerning intelligent design.

41.  The CENTER’s IMAX Theater faciiity is a public forum, and the event sponsored
by ALA was to have been open to the public. By their conduct, Defendants, and each of them,
prevented Plaintiff from staging an event involving a topic of significant interest and concern to
members of the public. Plaintiff sought to present a discussion of life’s origin from the perspec-
tives of evolutionary and intelligent design theories in the public forum, a right which was denied
to it.

42. The documentary, “Darwin’s Dilemma,” is critical of the modern neo-Darwinian

theory of evolution and promotes an alternative explanation of intelligent design . After screen-
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