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STATEMENT REGARDING ORAL ARGUMENT

Plaintiff challenges an employment policy that simply requires Texas
Educatio.n Agency employees to remain neutral and express no opinion on Behalf of
the TEA on any matter of cuﬁiculum policy subject to the discretion of the Texas
Board of Education. Nothing in the TEA policy remotely takes a position on the
debate between-évolution versus creationism, or contemplates the teaching of any
particular curriculum .in public schools. To the contrary, although in .this case
Plaintiff violated the policy by cifculating an email voicing. a stroﬁg opinion against
creationism, she would héve violated the policy .had she distributed an email
supporting preationism. |

Accordingly, the district court properly applied established law to cdnclude that
‘the neutrality policy does not have the “prifnary effect” of advancing or endorsing
re.ligion and therefore does not violate the Establishment Clause. . |

Defendants respectfully submit that, »given the straightforwa;d nature of the
issues in this case, oral argument would not significantly aid the Court in its review
of the judgment Below. But if the Court determines that oral argument would be

useful to its resolution of this case, Defendants would like to participate.
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against her must have been a sham. See Appellant’s Br. 9, 30. This argumenf is
mistaken on several levels.

First, Comer misunderstands the scope of the policy. TEA’s neutralify
requiremenf is directed generally at the Board’s authority to decide substantive
cuﬁiculum issues—whatever they may be, and whenever they may be considered. The
requirement is not directed at any particular issue that might be pending before the
Board at any given moment. Simply put, the policy concerns process, not substance;
itremoves TEA personnel from the realm of policymaking, leaving that role solely with
the Board, where i_t is must be. |

Moreover, Comer’s own complaint and supporting documents confirm that, at
the time she forwarded the Branch email, the Board was indeed expected to undertake
areview of the entire science curriculum—inéluding language in the TEKS pertaining
to the “strengths and weaknesses” of evolutionary theory. See supra pp. 15-16.

| Given its neutral purpose and effect,‘it is difficult to seé how the TEA policy
presented even an incidental benefit to religion—after all, another TEA employee could
have just as easily violated the policy, and been subject to adverse employment action,
by supporting the teaching of creationism as science. And in any event, the

Establishment Clause does not forbid merely incidental benefits to religion. See, e.g.,

19



Good News Club, 533 U.S. at113-14 (penﬁitting religious club to meet on elementary
school premises would not violate Establishment Ciause, where forum was open to-
other organizations); Lamb’s Chapel v. Ctr. Moriches Union Free Sch. Dist., 508 U.S.
384, 395 (1993) (allowing religious club use of school to show films did not violate
Establishment Clause, where meefings were held outside of school hdurs and open to
~ the public); Widmar v. Vincent, 454 U.S. 263, 272-74 (1981) (university’s allowance
of religioﬁs group, among other student organizations, to use public facilities would
provide oﬂly “incidental” benefit to religion, thus satisfying Establishment Clause).

B. This Case Triggers None Of The Concerns Presented In

Aguillard—Plaintiff Is Challenging A Neutral Employment Policy,
Not A School Curriculum.

Comer relies almost exclusively upon Edwards v. Aguillard, 482 U.S. 578 (1987)
and its progeny in her challenge to the constitutionality of TEA’s policy.

But all of thesé cases involve legislative mandates requiring the teaching Qf
creationism-as-science (or undermiﬁing the teaching of evolutionary theory) in public
" school science curricula. See Aguillard, 482 U.S. at 591-93 (invalidating statute that
forbade the teaching of evolution unless it was accompanied by the teaching of
“creation science”); Freiler v. Tangipahoa Parish Bd. of Educ., 185 F.3d 337, 346-48

(5th Cir. 1999) (striking down board resolution requiring disclaimer to be read in class

stating that the teaching of evolution was “not intended to influence or dissuade the
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Biblical Vérsion of Creation”); Kitzmiller v. Dover Area Sch. Dist., 400 F.Supp. 2d 707,
708-09 (M.D. Pa. 2005) (rejecting board resolutidn mandating that “[s]tudents will be
made aware of gaps/problems in Dafwin’s theory and of other théories of evolution
including, but not limited to, intelligent design”); Selmén’ v. Cobb County Sch. Dist.,
390 F.Supp. 2d 1286, 1292, 1312 (N.D. Ga. 2005) (rejecting board resolution that
required placement of a sticker on scrience textbooks proélaiming that “[e]volution is
a theory, not a fact”), vacated and remanded for additional evidentiary proceedings,
449 F.3d 1320 (11th Cir. 2006).

None of the.se cases involve an internal employment policy, as here, requiring
only silence and restraint by Agency staff so that the Board can make its own
curriculum decisions—whatevér they may be. There is no evidence remotely "
suggesting that this policy is a sham or in fact motivated by religious purposes. And
Comer does not claim that the policy lacks a secular purpose. See Appellant’s Br. 16
n, 11. |

Nevertheless, Comer argue.s that the district court erroneously concluded that
TEA’s connection to the classroom is too "‘attenuat'ed"’vto' implicate Aguillard. See
Appellant’s Br. 2.7-29-, 35-36. But TEA’s subordinate, administrative role in the
curriculum development process is established by statute, and is undisputed. Supra pp.

6-9. And even if Comer could show that she had some role in determining or affecting
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what is taught in Texas classrooms (which she cannot), the record is undisputed that
the state science curriculum and TEKS call for the teaching of evolution, without
limitation or disclaimer. There is no evidence remotely suggesting that TEA’s
employment policy subverts that requirement in any way.

Atbest, Comer speculates about effects the TEA neutrality policy might someday
have. on the advice given to schoolteachers throughout the State—and the effect that
advice might in turn have on Students across Texas. But such rank speculation cannot
supporf her facial challenge to the policy—and that is particularly so giilen that the
Board has maintained its longstanding position requiring the teaching of evolution,
‘without teaching creationism. Cf. Croft, 562 F.3d at 750 (“AH of these speculative
~ possibilities may be fertile ground for as-applied challenges to the statute if they occur.
But we should not engage in such speculation on a facial review of the léw.”).

C. TheDistrict Court Committed No Doctrinal Errors In Upholding the
. TEA Employment Policy and Affirming Comer’s Termination.

In conducting its Establishment Clause analysis, the district court assessed
TEA’s policy under the traditional “Lemon test,” holding that Comer could not prove
- that the “primary effect” of the policy is the advancement of religion. RE.2, at 18.

Comer never even attempted to show that the policy lacks a secular purpose or causes
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excessive entanglement between governmeht and religion, per the other prongs of
Lemon v. kurtéman, 403 U.S. 602, 612-13 (1971).

“Lemon’s seCohd prong asks whether, irrespective ofthe [state’s] actual purpose,
‘the practice under review in fact conveys a message of endorsement’ of religion.
Freiler, 185 F.3d at 346 (citation omitted). This criterion requires the court to “gauge
fhe objective meaning” of the challenged governmental policy from the standpoint of
a hypothetical “reasonable” observer. Briggs v. Mississippi, 331 F.3d 499, 507 (5th
Cir. 2003) (citing Capitol Square Review & Advisory Bd. v Pinette, 515 US 753
(1995) (O’Connor, J., concurring)). It is not concerned with “whether there is any
person who could ﬁnd an endorsement of religion, whether some people may be
| offend_ed_ by the [policy], or whether some reasonable person might think the State
endorses religion.’; Id. (citation omitted) (emphasis supplied).

Under this standard, the district court properly held that no “reasonable observer”
could believe that TEA endorses religion through its neutral employment policy: |

‘A reasonable observer would be aware of the neutrality policy’s contexf,

including the relationship between the Agency and the Board and

understand that the policy applies beyond the creationism-evolution

debate. In such a context, a reasonable observer would not believe that
the policy advances or endorses creationism or its associated religion.
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RE.2, at 17 (empvhasis supplied). Comer’s disagreement with this analysis is based
“entirely upon her mistaken assertion that TEA’s employment policy equates
creationism with evolution as a curricular matter. Appellant’s Br. 20-22,30-33, 3 7-38.
Finally, Comer mischaracterizes a single phrase from the summary judgment

order in hopes of salvaging her claim that the TEA neutrality policy; as applied here to
justify her termination,' violated the }Establishment Clause. The couﬁ noted that,
“[g]iven the reasons for the Agency’_s neutrality policy, Agency staff must remain
neutral on disputed curriculum issues regardless of a particular position’s merit or
constitutionality.” RE.2, at 16 (emphasis added). Comer argues that this

| “breathtaking” assertion “independently warrants revérsal.” Appellant’s Br. 25. | But
as context makes clear, the district court was not “approving” or “licensing” the State
to fire employees for unconstituﬁonal reasons (see Appellant’s Br. 23, 25-26), nor was
it condoning any policy “promoting creationism or deriding evolution in the
classroom,” id. at 24. The court was only hoting that the ﬁeutrality policy requires TEA
employees to remain silent and protect the Board’s decisional process, “regardleés” of
whatever decisions may result from that process. Whether or not the Board’s eventual

decision itself violates the Constitution is, of course, an entirely separate matter.

24



This case is notv about the constitutionality of any particular curriculum
policy—ihdeed, it is not aboﬁt a curriculum policy of any kind. It is about an-internal
employment policy—and about the need of policym‘ékers for staff they can rely on to
conduct their jobs ‘in a neutral fashion. Comer was not asvked to do anything
unconstitutional. She was simply asked to avoid publicly expressing opinions on
potential Board policies on behalf of TEA, in order to protect the integrity of the
Board’s decisional process. It was unfortunate that she was unable to do so—and even
more unfortunate that she now attempts to ttansforfn her dispute with her employer into
a federal cdnstitutioﬁal case. But the Establishment Clause does not remotely forbid
government officials from taking stgps to ensure a neutral and efficient decisionmaking
- process. |
- CONCLUSION

For these reasons, the judgment of the district court should be affirmed.
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