
UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF OHIO 

EASTERN DIVISION 
 
JOHN DOE AND JANE DOE, AS THE 
NATURAL PARENTS AND NEXT 
FRIENDS OF THEIR MINOR CHILD, 
JAMES DOE, 
 
 Plaintiffs, 
 
vs. 
 
MOUNT VERNON CITY SCHOOL 
DISTRICT BOARD OF EDUCATION, ET 
AL., 
 
 Defendants. 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

CASE NO.:  2:08 CV 575 
 
JUDGE GREGORY L. FROST 
 
MAGISTRATE JUDGE NORAH MCCANN KING 
 
MEMORANDUM IN OPPOSITION OF 
DEFENDANT JOHN FRESHWATER TO 
THE EMERGENCY MOTION FOR 
PROTECTIVE ORDER AND GAG 
ORDER BY PLAINTIFFS AND MOUNT 
VERNON CITY SCHOOL DISTRICT 
DEFENDANTS 
 

 
NOW COMES Defendant, John Freshwater, by and through his trial attorney, Robert H. 

Stoffers of the law firm of Mazanec, Raskin, Ryder & Keller Co., L.P.A., and hereby 

respectfully submits the within Memorandum in Opposition to the Emergency Motion for 

Protective Order and Gag Order by Plaintiffs and by Mount Vernon City School District 

Defendants.  For the reasons set forth herein, Defendant Freshwater asserts that the Emergency 

Motion is without merit and should be overruled and denied. 

Respectfully submitted, 

MAZANEC, RASKIN, RYDER & KELLER CO., L.P.A. 

s/ Robert H. Stoffers  
ROBERT H. STOFFERS  (0024419) 
250 Civic Center Drive 
Suite 400 
Columbus, OH 43215 
(614) 228-5931 
(614) 228-5934 – Fax 
Email: rstoffers@mrrklaw.com 
Trial Attorney for Defendant John Freshwater 
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I. Statement of the Case 

 Plaintiffs’ First Amended Complaint asserts claims against Defendant Mount Vernon 

City School District Board of Education, Superintendent Stephen Short, Principal William White 

and John Freshwater (an eighth grade science teacher).  The claims are based upon alleged 

violations of the Establishment Clause of the First Amendment of the United States Constitution 

and are brought pursuant to 42 U.S.C. Section 1983.  (See Document No. 11.) 

 At the time that Plaintiffs filed their original Complaint in the within case, they also filed 

a Motion for Protective Order, requesting to pursue this action under pseudonyms.  The Court 

granted that Motion.  (See Document No. 4.) 

II. State Statutory Administrative Proceeding 

 Defendant Mount Vernon City School District Board of Education and Defendant John 

Freshwater are also involved in a separate State Statutory Administrative Proceeding.  

Specifically, the Board of Education has adopted a Resolution to consider the termination of Mr. 

Freshwater’s teaching contract.  Mr. Freshwater has requested a Hearing before a Referee 

pursuant to O.R.C. Section 3319.16.  The Hearing is scheduled to begin on October 1, 2008.  The 

School District filed a Motion with the Referee, requesting that the Section 3319.16 Hearing for 

Mr. Freshwater be held in closed session.  (See attached Exhibit 1.)  The Referee denied the 

School District’s Motion, stating that a teacher is entitled to a public hearing as requested by Mr. 

Freshwater.  (See attached Exhibit 2.) 

 The School District then filed a Motion requesting that student witnesses and family 

members be permitted to testify in camera at the Section 3319.16 Hearing.  That Motion is 

pending before the Referee.  (See attached Exhibit 3.) 
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 It is noteworthy that the Plaintiffs in the within case are not parties to the Section 3319.16 

Hearing involving the teaching contract of Mr. Freshwater. 

III. Relief Sought in Emergency Motion for Protective Order and Gag Order 

 The Emergency Motion for Protective Order and Gag Order filed by Plaintiffs and the 

Mount Vernon City School District Defendants requests that this Court order Defendant John 

Freshwater to join the School Board’s pending Motion in the Section 3319.16 Hearing, and 

further requests that students and their family members be permitted to testify in camera.  

Specifically, Plaintiffs and the Mount Vernon City School District Defendants are requesting that 

this Court issue an order in the Section 3319.16 Hearing “protecting Plaintiffs and testifying 

minor children such that they shall appear and testify at Defendant Freshwater’s termination 

hearing, but their testimony should be held privately and references throughout the proceedings 

to their identities be made with pseudonyms.”  (See Document No. 22, pp. 8 and 9). 

 In the pending Motion for Protective Order and Gag Order, Plaintiffs and Mount Vernon 

City School District Defendants have restated many of the same arguments presented to the 

Referee in the Section 3319.16 Proceeding (see the School District’s Motions to hold a closed 

hearing and to have student witnesses and family members testify in camera).  As referenced 

above, the School District’s Motion to close the Section 3319.16 Hearing has already been 

denied by the Referee.  Further, the School District’s Motion to allow student witnesses and 

family members to testify in camera at the Section 3319.16 Hearing has not yet been ruled on by 

the Referee. 

 Just as it is noteworthy that Plaintiffs are not parties to the Section 3319.16 Hearing, it is 

also noteworthy that the Referee, R. Lee Shepherd, is not a party to the within case. 
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IV. Law and Argument 

 A. Lack of Jurisdiction 

 The Emergency Motion for Protective Order and Gag Order does not set forth a basis for 

the Court having jurisdiction over the Section 3319.16 Hearing and, specifically, the Referee 

assigned to the Hearing.  The Motion for Protective Order and Gag Order does not assert federal 

question or constitutional jurisdiction, diversity jurisdiction or ancillary jurisdiction for pendant 

state law claims.  See 28 U.S.C. §§ 1331, 1332 and 1367. 

 Noticeably absent from the Motion is any allegation as to a violation of the constitutional 

rights of the Plaintiffs or the Mount Vernon City School District Board of Education Defendants 

in regard to the Section 3319.16 Hearing.  In fact, as referenced above, Plaintiff is not even a 

party to the Section 3319.16 Hearing. 

 Accordingly, this Court lacks jurisdiction to consider the Emergency Motion for 

Protective Order and Gag Order. 

 B. The Rules of Civil Procedure are inapplicable to a Section 3319.16 Hearing 

 In the Emergency Motion for Protective Order and Gag Order, Plaintiffs and the Mount 

Vernon City School District Defendants are seeking relief pursuant to Federal Rule of Civil 

Procedure 26.  However, it is not explained in the Motion as to how the Federal Rules of Civil 

Procedure apply to a State Administrative Hearing.  Further, the civil rules regarding discovery 

are inapplicable to a hearing under Section 3319.16, which is considered to be a special statutory 

proceeding.  Wheeler v. Mariemont Dist. Bd. Of Educ., 12 Ohio App.3d 102 (1983); See also, 

Morgan v. Mariemont District Board of Education, 1983 WL 5204 (Ohio App. 1983).   

 Therefore, even assuming there is a constitutional violation or right at issue, over which 

this Court may have jurisdiction regarding the subject 3319.16 Hearing, the civil rules regarding 
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discovery are inapplicable at such a Hearing and, therefore, the Emergency Motion for Protective 

Order and Gag Order must be denied. 

 C. The Younger Abstention Doctrine bars the relief sought in the Emergency Motion 

 This Court has held:  

Generally, abstention is appropriate under Younger1 if:  1) state judicial 
proceedings are ongoing; 2) the state proceedings implicate important state 
interests; and 3) the state proceedings afford an adequate opportunity to 
raise federal questions.2   
 
BB & T Insurance Services, Inc. v. Ohio Department of Insurance, 2006 
WL 314495 (S.D. Ohio)(Attached Exhibit 4); (citing Middlesex County v. 
Garden State Bar Assoc., 457 U.S. 423 (1982)). 

 
 Further, this Court specifically held that federal courts should not interfere in pending 

state administrative proceedings.  See the following: 

The Supreme Court requires federal courts to abstain from interfering in 
pending state administrative proceedings that are “judicial in nature.”  New 
Orleans Public Service, Inc., v. City of New Orleans, 491 U.S. 350, 370, 
109 S.Ct. 2506, 105 L.Ed.2d 298 (1989).  When determining whether an 
administrative proceeding is judicial in nature for purposes of Younger 
abstention, a court must examine the “nature of the final act.”  Id. at 371.  
According to the Supreme Court, a judicial inquiry “investigates, declares 
and enforces liabilities as they stand on present or past facts and under laws 
supposed already to exist.”  Id. at 370. 
 
BB&T at page 3.   

 
 In applying Younger to the within case, there currently is a state administrative 

proceeding which is judicial in nature, the proceedings implicate important state interests in 

regard to determining the rights of public teachers, and the state proceedings afford an adequate 

                                                 
1 Younger v. Harris, 401 U.S. 37 (1971). 
2 The mere presence of the preemption issue does not modify the classic Younger analysis because state 
courts have concurrent jurisdiction to decide the preemption question.  CSXT, Inc. v. Pitz, 883 F2d 468, 
471 (6th Cir. 1989) cert. Denied, 494 U.S. 1030 (1990).  “State Courts are as capable as federal courts of 
deciding preemption claims.”  Dyck v. McReynolds, No. 90-5581, 1991 U.S.App. LEXIS 4167, at *6 (6th 
Cir. Mar. 7, 1991) (citing CSXT, 883 F.2d at 473). 
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opportunity to raise any federal questions by the Mount Vernon City School District Board of 

Education and Mr. Freshwater in the Section 3319.16 Hearing.  Therefore, this Court should 

deny the Emergency Motion for Protective Order and Gag Order based upon the Abstention 

Doctrine. 

D. Law cited by Plaintiffs and Mount Vernon City School District Defendants 
 
  1. Ohio Assoc. of Public Sch. Employees, AFSCME, AFL-CIO v. Lakewood 

City Sch. Dist. Bd. of Educ., (1994) 68 Ohio St.3d 175.  This is a state court case that involved a 

post-termination grievance arbitration hearing.  The case involved a determination by a state 

court, in regard to an administrative hearing, as to whether a teacher’s procedural due process 

rights were violated when a witness was not subject to face-to-face cross examination.  

Lakewood does not stand for the proposition that witnesses in a Section 3319.16 Hearing can 

testify privately, as proposed in the Emergency Motion for Protective Order and Gag Order.  

Even more significant is the fact that Lakewood highlights the ability of parties to raise federal 

questions, such as constitutional due process issues, in a state administrative hearing, so as to 

meet the requirements of the Younger Abstention Doctrine. 

  2. Doe v. Porter, 370 F.3d 558 (6th Cir. 2004).  In this case, at issue was 

whether it is permissible for the plaintiffs to proceed using pseudonyms.  That issue has already 

been addressed by this Court wherein it has allowed the Plaintiffs in the within case to proceed 

using pseudonyms.  Contrary to what is being argued by the Plaintiffs and the Mount Vernon 

City School District Defendants, the Emergency Motion for Protective Order and Gag Order 

does not involve an extension of the Protective Order allowing the Plaintiffs to proceed using 

pseudonyms.  The Emergency Motion for Protection Order and Gag Order is asking this Court to 

accept jurisdiction over the pending 3319.16 Hearing and set forth certain procedures as to how 
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that Hearing should proceed.  However, as set forth above, this Court does not have jurisdiction 

over the Section 3319.16 Hearing and, even assuming it does have jurisdiction, the Rules of Civil 

Procedure concerning discovery do not apply.  Finally, the Younger Abstention Doctrine does 

not allow this Court to address issues for the Section 3319.16 Hearing.  

 WHEREFORE, Defendant John Freshwater respectfully requests the Court to overrule 

and deny the Emergency Motion for Protective Order and Gag Order by Plaintiffs and by Mount 

Vernon City School District Defendants. 

Respectfully submitted, 

MAZANEC, RASKIN, RYDER & KELLER CO., L.P.A. 

s/ Robert H. Stoffers  
ROBERT H. STOFFERS  (0024419) 
250 Civic Center Drive 
Suite 400 
Columbus, OH 43215 
(614) 228-5931 
(614) 228-5934 – Fax 
Email: rstoffers@mrrklaw.com 
Trial Attorney for Defendant John Freshwater 

 
CERTIFICATE OF SERVICE 

 
I hereby certify that on September 23, 2008, a copy of the foregoing Memorandum in 

Opposition of Defendant John Freshwater to the Emergency Motion for Protective Order and 

Gag Order by Plaintiffs and Mount Vernon City School District Defendants was filed 

electronically.  Notice of this filing will be sent to all registered parties by operation of the 

Court’s electronic filing system.  Parties may access this filing through the Court’s system. 

s/ Robert H. Stoffers  
ROBERT H. STOFFERS  (0024419) 
Trial Attorney for Defendant John Freshwater 

 
 
OCG-08C053\Def's MIO to Emer Mot for PO 
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