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THE COURT: Counsel and ladies and ¢gentlemen, I think
and explanation is Que bocanse 1n a4 casce such as thiis the
Court normally wonld ol for written Lricts, congage in its
own legal research, and hopefully there would c¢merge a
lengthy written opinion, complete with gquotations and footnotes.
And, parenthetically, for the_benefit of all who would be legal
authors, some 40 vears ago, when I served on the Roard of Editors
of the California Law Review, we were told that for an article to
appear really learnoa, there should be a footnote at the end of
each point in a sentence one would ordinarily breathe. That's
the way I -- you make an article loarncd.

But, I'm going to forego this privilege in this case
because I have discussed this case with counsel, and I have
concluded that we know now as much as we can reasonably be
expected to know about the law and about the facts in this case.
And so I'm aoing to forego that written dissertation with
quotations and footnotes and render the decision now.

Before I begin, however, I want to say that this has been
a most interesting and unusual case, apart from the merits,
because of the television coverage which we have had. We are
most appreciative of the work of the ABC staff who have operated
the pool facilities in a manner that I bkelicve was not dis-
ruptive, and 1 think counscl join with me in that view.

Lynn Jones, the producer, Charles Jornes and Jeffrey Cree,
the engineer technician and camerman, have heen most cooperative
.and were very, very good. TI'm grateful, too, to.our administrator,
Court Administrator Bill Brown, and particularlwv to Mike Curtis,
Our Assiatant Accinis! ratoer, bocause he was the fellow who sot

this all up.
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And I know that the attaches of m court have heard me
say so many times betfore that I am arateful to them. I've said
this privately, I want to say this puwlicall, T want to give ny

? thanks to Frances Kraner, mv clerk, ard Ted Clark, mv bailiff,
and to all the other people from the Sheriff's office that have
helped us with this ondeavor. And, of course, to Snervsl Tschannen,
our court rewnorter, for 211 of the help that she has given us in
conducting our court procoodinqs, and primarily for the insulation
that these fine pcoriec have vrrovided for me. I have not been
bothered at all, thouch I have to sav I've received a great deal of
mail, I'm sure as counée] heve, and a number of telephone calls,
as well.

Now, not least of all, I was telling the reporters a moment
ago, that it's rather interesting that Mr. Turner is an alumnus

of the Attornev General's Office, I'm an alumnus of the Attorney

General's Office, and, of course, Mr. Tyler is a current member

of the Attorney General's Office, so it's almost like a meeting

of a club, I suppose. T want Lo commend them bocause these

t counsel have been courteous and gentlemanly and intelligent and
R thoughtful in the presentation of a mcst -- most difficult kind
of matter.

I -- now, let's turn to the merits of our case. You know,

?; I think that we are almost unanimous in our views, counsel and
I, because all the -- althouuh the issues have been narrowed in
this case, this is a most significant cause bhecause it does
involve religious libertv, wnich is one of our most cherished
freedoms, and even more important, and vou both touched on this,

this involves the sensibilities of a child. #&And isn't it truly

wonderful that in 2ur countrsy wo can seoek to invexe the awesome
authority of the courts to assuage the rfeelings of a single
child, a child. And in the final analysis, [ helleve that is

what this case is all about.

Now, we are concerned with the constitutional guarantee,




and I think 1it's worthwhile just to repeat 1t again, although

all of us have heard it and read it many, manv times during the

cr

course of this case. It is sot forth 11 the Yirst hAmendment,

"Congress shall make no law respecting an cstabsiishment of

religion or prohibiting the froe eveorcise thoveof. And some
people may sayv, "Well, that is dircected toward the Congress, how
does the State of California get involved with this?" Well, the
Supreme Court of the United States has held that both clauses are
incorporated in the Fourtcentn Amcnémont, which applies to the
states, and accordingly the guarantees also apply to state action.

Now, often there’ is tension between the clauses and at
the beginning of that casc as we read the pleadings, we really
thought that perhaps that was going to be the situation here.

And, for example, it could be argued that thé use of federal
funds to provide chanlains for the Armed Forvces might violate
the establishment clause, and yet the SupremeVCourt has said a
ltonely soldicer stationed at some oy away ont noint could
complain that a‘qovornmont which did not orovide for pastorial
guidance was prohibiting his free exercise of religion. This
is a classic case of the tensions, the confrontation, if you
will, between the establishment clause on the one side and’the
free exercise clause on the other.

We thought, as I said, that this was that kind of case
because of the Pleadings, and this pronlem arises where free
exercise is threatened so that accommodation 1s necessary, but
the accommodation of -- itself v violate the establishment
clause. Let me give you some examples of that. Release time
for religious instruction presents such a problem. An accommodation
in which religious instruction was yiven in the public schools that
wa;’held to e an unconstitrutional and forebidden accomm&dation
was when the children had religious instruction in the public
schools. That was forbidden by the constitution, but on the other

hand, the Supreme Cocurt of the United States has held that the




release time program which -- in which children were allowed to
leave the public school in order to receive religious instruction
elsewhere was a permissible accommodation.

The play between establishment on the one hand, in terms
of accommodation, and free cxercise on the cther. Now, fortunately
-- I say, "fortunately," because I'm the fellow that has to make
the decision -- the issues have been narrowed here to the point
where we are not faced with such a dilemma, and thus there 1S no
contention here that evolution should not bhe faught in the public
schools. I think you've heard me say on several occasions that
if there were, it would be rejected as an impermissible accommoda-
tion, for that battle was fought and resolved by the Supreme Court
of the United States in Epperson versus Arkansas.

Now, moreover, the Plaintiffs have disclaimed any interest
in an accommodation which would require the teaching of special
creation in the public schoeols. And I might say, in -- and of
course, this is what thev call, "dicta," this is not part of the
decision in this case, but this is my -- my view —-- that it was
appropriate that they do so, for I have no doubt, whatever, that
such a accommodation would be held to be viclated with the
establishment clause, and forbidden. I think this is so, as a
matter of law. It was basically held to be such in the -- in the
opinion of the California Attornev General in 53 Attorney General
Opinions, 262. And, of course, it was held in the decision of
Daniels versus Waters in the Sixth Circuit, which was referred
to during the course of our trial.

Now, the issues, simply stated, accordinglv, is whether or
not the free exercise of religion by Mr. Segraves and his children
was thwarted by the instruction in science that children had
received in school, and i1 530, has there beo2n sufficient accommodation
for their views?

I must sav, first of all, there can be absolutely no doubt

of the sincerity of the Segraves family. I'm particularly




impressed with the young man who has boen seated here during this
trial listening to all these dull proccedings. He's an outstand-
ing young man. And the Court alsce has besen truly impressed with
the outstanding people who have made contributions and are making
contributions to our public schools, people who have_appeared here
as witnesses, just tremendous people.

And, further, the Court is prepared to find that the State
Board of Education has acted throughout in gooa faith, just as the
Cour . finds the Plaintiffs herein have acted cthroughcut in good
faitsh. The Court, in ndd{tion, is prepared to find and does find
that the science framecwork, as written, and if cualified by the
policy of the Board exemplified by Exhibit N, does provide
sufficient accommodation for the views of Plaintiff. This is so,
in my judgment, even if, as was alluded to by Mr. Turner, there
is some problem about whether that was ever officially adopted
as a policy by the Board because the fact is now that by virtue
of the statement of the representative of the Board, more than
one, not only the Attornev General but the representatives of the
Board, that is current Board policy and shall remain as current Board
policy until a Board changes it. So, I think we have to dssume
that this is so. In effect, it i3 stipulated and agreed that
this is Board policy, but this is not, of course, the end of the
story.

The Court is prepared to assume that, and it's -- it's guite
an assumption, I know, but that al) teachers are of the professional
caliber of Mr. Horn and Miss Alexander. I think all teachers --

I hope all teachers endeavor to follow the Code of Ethics and the
administrative regqulation that we have read, 80130 of fitle Five.
Mr. Horn and Miss Alexarder are, indeed, trulv outstanding people.
I think their pupils were verv lucky to have them as teachers.

But nevertheless, all of us conclude, and I conclude, myself,
sometimes are needed —~ we need to be reminded of cur responsi-

bilities. It seems to me that what has happoned here has developed
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from a lack of communication from the Ioard Lo 170 school to the
classroom teacher. I think it is the ~mphas.s, the emphasis on
tolerance and understanding that should bo communicated as a
fundamental policy of the State Board of bEducaticn. This is true
not only in science, but 1t's truce throuszhout tie entire public
school system.

I was most interested in !iss Alexander's testimony because
she said some things that I found to be very tfue. The child who
is a Jehovah's Witness should not be made to feel guilty because
he cannot salute the flag. 7The student who is a Seventh Day
Adventist should not he séorncd becaus=2 he cannot participate
in his school car wash because it is held on a Saturdav, his
Sabbath. The Jewish child who cannot participate in Easter and
Christmas celebrations should not be made to feel rejected. And,
parenthetically, I -- I must add that it seems to the Court, also,
that persons seeking tolerance and understanding must practice it,
also. Only in this wav can all of us cnjoy the religious liberty
which is our fundamental right.

Mr. Turner has already guoted from the concurring opinion
of Justice Stewart, and Sherbert versus Vernor. I think it's
worth repeating because those are resounding and beautiful words
where he said, "I am convinced that no liberty is more essential
to the continued vitality of the free society which our constitution
guarantees than is the reliagious liberty protected by the free
exercise‘clause explicit in the First Amendment and embedded in
the Fourteent..." I think Justice Stewart has spoken well.

In the final analysis, ladies and gentlemen, counsel, all

-

ﬂ? that Plaintiffs seek, in the Court's view, presently is containe
o
in Board policv. It appcars, howewver, that this Doard volicy mav

it, and who

é
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not have been communicated to all who should
should be guided by that volicv. 2s this is a Court of equity,

it seems to the Court that an appropriate remedy mav be fashioned.
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It will be the order of the Court that there shall be

disseminated to all the publishers, institutions, school districts,

schools, and persons reqgularly rcecelving ihe scilcence framework a
copy of the Board policv sct forth in uzhibit M. By this, the
Court means, insofar as possible, the volicics shall -- the policy

shall be sent to thcse who have received the frarework in the
past. It shall be included in the Iramework disseminated in the
future. It follows that if there are wiclations of this policy
when disseminated it becones a métter of concern for students
and parents to adjust with their local teachers, their local
schools, and their locdl school boards.

Now, the Court has said on several occasions during the
trial that it would be presumptucus if it sought to write the
content of a framework or of any of these other publications
which have been presented tc the Court. Although, of course, we
are cqncerned with qualification and accommodation, I was so
impressed with the words of Dr. Maver that I asked the reporter
to transcribe them for me, and I would like to read them again
to you.

Mr. Mayer said,

"There is, in the realm of knowledge, a structure
we -- we speak of it as epistemology, we learn
different things in different wavs. This doesn't
mean that anv of this is wrong. Feor example, -
when vou look at a mountain and a poet says,
'it's purple moui.tain majesty.' If a mineralo-
gist looks at a mountain and says, 'it's composed
of copper,' same mountain, he's not in error.

A geologist may say, 'why, that's a plastic
dvke.'  Well, so 1t ma” be, and he's not in
error. twhere the problem begins to be
confusintis when we begin of mingle
epistemological svstems and trv to make the

poet and the mineralogist and the geologist



all look at that mwountain the same way.
"Now, when vou begin to think cf textbooks
that talrx about belicf, now to me belief is not
a scientific word. One knows, one accumulates
data, one has a comnrehension of, one under-
stands, onc does a lot of things,; but to me
belief alwavs, in my situation, has been
something I associate with my theolcgv. I
would not like to see mv theologyv and my
science get mixed. I have never dealt with
a scientiflc nrocess where somebody says,
'TI believe.' I have dealt with theological
processes where one believes. In short, I
think at that point vou begln to mix
epistenologies, and that's confusing."

And then I said to him,
"But I see, as I comprehend this case, we
are talking about the very kind of dis-
claimer that you have just told us about,
that at the beginning of a science textbook
should there not be a statement -- because
not evervone 1s a scientist and knows all
the background of scientists ~- but shouldn't
there be a statement saving, 'this does not
deal with theology'?"

D.. May=r,

D

"Absolutely. I would =-- I would sz ther

should be a clear explanaticn that perhaps
should run through the entire texthook S
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teach him music, art, poetry, theology, or

any other discipline. Science does these




things, and outside of ithat realm, scicnce

is not only moot, but might even be harmful."
Court, "And, moreover, science is not dogmatic
in that it 1s open cnded and there is an absence
of preset conclusions?"”

The witness, "Yes, sir."”

I commend this, to the State Board of Education, as a
beautiful and pertinent statement of what science 1is all about,
as a layman. Now, there is one additional statement from
Justice Stewart -- forgive me if I gquote from him often, but
our scon clerked for him as a clerk, and so I -- I think he's a
great man.

t Justice Stewart also sald in the concurring opinion, and

in the Sherbert case, and these are the words that I felt were

most pertinent to our case where he said, "And I think that the

guarantee of religious liberty cmbodied in the frce exercise

clause affirmatively reguires government to create an atmosphere

of hospitality and accommodation to individual belief or

i disbelief. 1In short, I think our constitution commands the
positive protection by government of religious freedom, not only

f for a minority, however, small, not only for the majority, however

large, but for each of us.’ I don't think any of us could really

quarrel with that.

As I view this case, accordingly, counsel, I really don't -
believe that either side has lost. I trulv believe that both
- sides have won. I think tha! we have al ‘Von becaus:> hopefully
what we have achieved in this case is understanding. |
; This 1s an intended decision, pursuant to.Rule 232.
The Court believes that this case falls within Paragraph c of
Section 1032, which alleows the Court ics discretion as to whether or not
costs are allowed, and I particularly invite your attention to page
99 of West's Annotated Code where a number of cases are set forth

dealing with injunction, indicating that Paragraph c of Section

. -9 -




1032 is applicable.

Accordingly, the Court will order, subsoect to whatever
complaint either of you may have, that each side will bear 1its
own costs, and each side will bear ilts own attornoeys' fees. However,
I will ask Mr. Turner 17 he will prepare an apuropriate order in

conformity with the Court's intended decision.

MR. TURNER: Thank vou, vour Honor.
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