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Mathew D. Evans, Esq.--State Bar #78771
James B. Carr, Esq.--State Bar #53274
LAW OFFICE OF MATHEW D. EVANS
641 Fulton Avenue, Second Floor
Sacramento, California 95825
916/488-1666; FAX: 916/488-1699
jcarr@lomde.com

Attorneys for Defendants ROSEVILLE JOINT UNION
HIGH SCHOOL DISTRICT; JAMES JOINER;

R. JAN PINNEY; TONY MONETTI; STEVEN
LAWRENCE; DONALD GENASCI; RONALD SEVERSON.

UNITED STATESDISTRICT COURT
EASTERN DISTRICT OF CALIFORNIA

LARRY CALDWELL, No. 2:05-CV-00061-FCD-JFM
Plaintiff,
VS. POINTSAND AUTHORITIESIN
SUPPORT OF MOTION TO DISMISS
ROSEVILLE JOINT UNION HIGH SCHOOL FOR LACK OF SUBJECT MATTER
DISTRICT; JAMESJOINER; R.JAN JURISDICTION; FOR FAILURE TO
PINNEY; TONY MONETTI; STEVEN STATE A CLAIM; AND FOR FAILURE
LAWRENCE; DONALD GENASCI; TO STATE A SHORT AND PLAIN
RONALD SEVERSON. STATEMENT FOR RELIEF
[Rule 12(b)(1); Rule 12(b)(6); and Rule
Defendants. 8(a)]
DATE: July 8, 2005
TIME: 10:00 a.m.
COURTROOM: 2
/ TRIAL: None Set

l.
STATEMENT OF THE CASE
This case hasbeen brought by Raintiff, LARRY CALDWELL (heregfter "Cadwel™), pursuant to
42 U.S. C. § 1983, assarting various deprivations of United States Condtitutiond  rights, as well as a

Cdifornia pendent state law claim , under Code of Civil Procedure § 526a, which is commonly referred to
asa"taxpayer'sclam.” Cddwel isa licensed attorney, who appeared origindly in thismatter in pro se,
but who has now brought in associate counsd, Kevin T. Snider, of the Pacific Justice Indtitute.  Caldwell
isaresdent of Placer County, Cdifornia, and he has at least one child attending school in the ROSEVILLE

JOINT UNION HIGH SCHOOL DISTRICT. [See: SAC, Paragraph No. 1]
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Defendant, ROSEVILLE JOINT UNION HIGH SCHOOL DISTRICT, is a public school district
organized and existing under the laws of the State of Caifornia The individualy named defendants, JAMES
JOINER, R. JAN PINNEY, TONY MONETTI, STEVEN LAWRENCE, DONALD GENASCI, and
RONALD SEVERSON are either members of the Didtrict's School Board, Superintendent of the Didtrict,
Assistant or Deputy Superintendents, and/or are Principas of Didrict High Schools.  They are dl officias
and/or high level management employees of the ROSEVILLE JOINT UNION HIGH SCHOOL DISTRICT.
(They are hereafter collectively referred to as the "DISTRICT" ) [See: SAC, Paragraphs Nos. 2-8,
Inclusive]

The events giving rise to the Second Amended Complaint started in the Spring of 2003, and they
relate to the sdlection of a new biology textbook for use in the Roseville Joint Union High School's
curriculum, pursuant to various provisons of the Cdifornia Education Code. [See: Second Amended
Complaint (hereafter "SAC"), Paragraphs Nos. 1, and 11-27, Inclusive]

The SAC is 112 pagesin length. It contains 298 Paragraphsin the main body of the SAC, and it
has an additiond 67 Paragraphs in the Prayer for Rdief. It isamog impossbleto lig dl of the "adleged”
facts and nearly impossible to summarize these dlegations.  The Court is requested to take judicia notice
of the multiplicity of alegations contained inthe SAC. [Federal Rules of Evidence, Rule 201]

Its "Common Allegetions' (charging dlegations) consst of 75 Pages of text that includes the
categories of "Introductionand Background,” "Definition of Certain Terms,” "Cadwell's Efforts to Place
His Proposed Qudity Science Education Policy on the School Board Agenda,” "Cadwel's Efforts to
Present His Science Education Proposals on the Agenda of Granite Bay High School's Curriculum
Ingtruction TeamMeetings,” "Cadwel's Effortsto Persuadethe Didtrict to Adopt the Proposed Additiona
Ingtructionad Materials” "The October 2003 Meeting,” and "The Biased and Anti-Christian Outside
Reviews." [Seet SAC, Paras. Nos. 4-79, Inclusive.)

Cadwel makes repested dlegations (Smilar to a"mantra’), which are over inclusve repetitions
of his" religious’ and " political” view points, which dlegedly give a higory of his attempts to have his
"Qudity Science Education Policy” (heresfter "QSE Policy™) placed into the officid school curriculum by the
Didrict. The QSE Policy isaform of dternative religious science, which seeksto disoute and counter the
scientific teaching of evalution in the Didrict's High Schoaol curriculum.
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There are dso repeated dlegations relating to other publications, including the Holt Biology
Textbook, to a sdettific experts, to quotes from the expert, to various instructiona proposals made by
Cddwdl to the Didtrict, to various school board meetings, to various curriculum meetings, to discussons
about variousrdigious and stientific theoriesand viewpoints, to the presentation of other rdigious viewpoints
in the curriculum, to anti-Chrigtian information and statements, to video tapes, documents and information
not attached as exhibits to the SAC, to Cdifornia Education Code statutes, and to a plethora of other
dlegations and information, meany of which are merdy various conclusions of facts, conclusons of law,
arguments, religious and political philosophy, and which are al unnecessary to the Rule 8(a) pleading
requirement of a"Short and Plain Statement.” [See: SAC, Paragraphs Nos. 11-233]

Cadwdl further makes repested dlegations that the Digtrict has prevented him from expressing his
religious view points (Firs Amendment Free Exercise), that it has established a rdigion (First Amendment
Establishment Clause), that he was prevented from placing items on the
Didtrict's School Board Public Agenda (First Amendment Free Speech and Fourteenth Amendment
Equa Protection), that the Didrict made "anti-Chrigtian” remarks about him  (Firss Amendment
Establishment Clause), that he was prevented from placing his QSE Policy into discussion at the Didtrict's
curriculum ingruction meeting and prevented from speaking in those meetings (Firss Amendment Free
Speech), that he was denied his right to petition the government and denied access to government
information (Firss Amendment Right to Petition).

Cddwdl aso dleges that he was denied procedura due process by the District (Fourteenth

Amendment), and that he, asa Cdifornia State Taxpayer under Cdifornia Code of Civil Procedure § 526a,
(whichisa datelaw pendent clam) has aright to enjoin, restrain and prevent the expenditures of public
tax moneys by the Didrict, until it adopts his QSE Policy for the Didtrict's science and biology curriculum,
permits himto placewhatever item he deems appropriate on the Digtrict's school agenda, adopts hisrdigious
viewpoints, and dlows him to participate in an unlimited manner in the Ditrict wide curriculum ingtruction
mestings and/or parent advisory meetings. [See: SAC ParagraphsNos. 4-79 and Paragraphs Nos. 79-96]

Pursuant to his Clamsfor Relief One--Five containedinthe SAC, Cddwell seeksinjunctiverelief
againg the Didtrict. He is asking the Court to order the Didtrict to turn its School Board Meetings into

unlimited public forums for free speech activities relating to the aring of politica and religious, and in
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particular the aring of Caldwell'sthe right-wing evangelica Chrigtianfundamentdigt rdigiousviewpoints, and
his Chrigtiandternative science (anti-evolutionary) inthe guise of the QSE Palicy. Hefurther seeksinjunctive
relief againg the Didtrict, by asking this Court to order the Didtrict to adopt his QSE Policy and other pro-
Chrigian and anti-evolutionary materiasinto the Didtrict's Science and Biology curriculums. He further
seeksinjunctive reief to have the Court order the Didtrict to adopt and establishhis ™ gppropriate procedures
and palicies’ inorder to alow hisproposed ingtructiond materiasinto the Digtrict'sHigh School curriculum.

In addition, he seeks adeclaratory judgment fromthe Court that the Didtrict hasviolated his Federa
Condtitutional Right of Free Speech, the Establishment Clause of the Firss Amendment, and the Equal
Protection and Due Process clauses of the Fourteenth Amendment. He he seeks other non-described
"equitable rief"; nomina monetary damage of $1.00; and unlimited generd damagesfor " fedings of harm,
intimidationand [emotiond] distress for violation of his Federd Condtitutiond rights. [See SAC, Prayers
for Relief, Paragraphs Nos. 1-48 (Pages 96-108)]

Ladly, in his SxthClamfor Rdief, Cadwell seeks a series of declaratory judgmentsfromthe Court
finding that the Didrict dlegedly violated Caddwel's federd Conditutiond Rights, including the First
Amendment (Freedom of Rdigion, Establishment Clause, Right to Petition, Free Speech), the Fourteenth
Amendment Equa Protection Clause, and Procedural Due Process, and asking that the Court to enjoin and
prevent the" illegal” expenditureof the estate, fundsand/or other property of the Didlrict, asa” taxpayer's
relief claim,” under a Cdifornia state statute, Code of Civil Procedure § 526a , until dl of his demands

for relief are met. [See. SAC, Paragraphs Nos. 92-96, Inclusive, and the Prayer for Relief, Paragraphs
Nos. 49-64]
7
7
[
THE DISTRICT'SCONTENTIONS
A. Motion to Dismiss Based on Federal Rules of Civil Procedure, Rule 12(b)(1), for
Lack of Jurisdiction.

It isthe Didtrict's contentions that the Court lacks subject matter jurisdictionto hear this case, and/or
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that it should voluntarily decline to exercise subject matter jurisdiction for the following reasons.
1. The Court lacks tradition Article 111 subject matter jurisdictionto hear this case, because

it" cannot grant therelief" that is being requested in the SAC. [ EIk Grove Unified School Didlrict v.

Newdow, 124 S. Ct. 2301, 2308 (2004)]

2. The Court should dedine to exercise jurisdiction, becausethe issues presented inthe SAC

are " political questions,” which do not raiseajudticiable controversy. [Hazelwood School Didrict v.

Kuhlimeier, 484 U. S. 260, 267, 273 (1988)]
3. The Court should declinejurisdiction, because the plaintiff lacks™ prudential

standing” to raise these issues for the following reasons:

@ The plaintiff is presenting issues that are more gppropriately addressed to the
representative branches of government, and the ruleagaingt the” adjudication of generalized grievances®
should be applied by the Court.

(b) The plantiff is” raising another person'slegal rights’, who are not partiesto
he litigation, and the Court should decline jurisdiction.

(© The plaintiff's SAC fdls does not fal withinthe " zone of interests protected”
by the law invoked. [EIk Grove Unified School Didrict v. Newdow, 124 S. Ct. 2301, 2308-2309 (2004)]

(d) The plaintiff's children are " necessary parties” to this action, and they have

not been joined as plaintiffs, and no guardian ad litem has been ordered appointed to represent them, and

thereisno basisfor a" next-friend suit” by the plaintiff. [Elk Grove Unified School Didrict v. Newdow,
124 S. Ct. 2301, 2308-2309 (2004)]
I

B. MotiontoDismissFor Failure to State a Claim, Based Upon Federal Rulesof Civil
Procedure, Rule 12(b)(6).

The Didrict's contention is that the SAC fails to state facts sufficient to State any clam for relief for
the fallowing reasons:

1. Thereis" federal qualified immunity” from it for dl of the individualy named Didtrict
Officdds and Employees. [Harlow v. Fitzgerald, 457 U.S. 800, 818 (1982); Mondl v. New York City
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Dept. of Social Services, 436 U.S. 658, 690-691, 694: Wilson v. Lane, 526 U.S. 603, 609, (19990:;

Mdlenv. Bunting (Virginia Military Indtitute), 327 F. 3d 355 (Fourth Circuit, 2003); Maley v. Briggs, 475

U.S. 335, 341 (1986) ]

2. Thereis" state agent immunity” applicableto dl of the individualy named
defendants. [Venegas v. County of Los Angeles (2004) 32 Cal. 4th 820, 828-829.]

3. Under Cdifornialaw, thereis™ absolute discretionary immunity” for the actions of the

Digtrict's School Board members. [Cd. Government Code § 820.2; Cadwell v. Montoya (1995) 10Cal.

4th 972, 985-986; Tenney v. Brandhove, 341 U.S. 367, 377-379 (1951).] Also, if the Board Members

are immune, then soisthe Didrict. [Cal Government Code § 815.2(b); Kemmerer v. County of Fresno

(1988) 200 Ca. App. 3d 1426, 1435-1436; Kayfetz v. State of Cdifornia(1984) 156 Cal. App. 3d 491,

496.]
4. Thereis " absolute privilege" under Cdifornia Civil Code § 47(a) and (47)(b)

for dl "communications’ made by Officids and employees of the Didtrict, and when there is absolute
privilege by the employees, then thisis gpplied to the Didtrict.  [Government Code § 815(b); § 815.2(b):

Kemurrer v. County of Fresno, supra 1435-1436.]

5. Thereis" statesovereign immunity” fromsauit for violationof state laws, and/or Cdifornia
State Condtitutiond rights, in federa court, and state officials and agencies cannot be sued inther officid
capacities, when the " state may be financially liable."  Since the Digtrict is part of the Caifornia
conditutionaly mandated state-wide system of public educetion, it is part of the sovereign and cannot be
sued inataxpayers st daim under California Code of Civil Procedure § 526a, because state funds would

be used to pay any suchjudgment, or to pay for the performance of any injunctive rdief. [Quiroz v. State
Board of Education, 1997 U.S. Didrict LEXIS 24154, (EDCA 1997, William B. Shubb, Judge); Belanger

v. Madera Unified School Digrict, 923 F. 2d 248, 254 (Ninth Circuit, 1992); Buitt v. State of Cdifornia

(1992) 2 Cal. App. 4th 668, 685; L os Angeles County V. Kirk (1905) 148 Cal. 385, 387-388; Kichmann

v. Lake Elsnore Unified School Didrict (2000) 83 Cal. App. 4th 1098; Wilson v. Board of Education

(1999) 75 Cal. App. 4th 1125, 1134-1141]

6. The SAC fals to sate adam for rdief for " violation of the Establishment

Clause" of the Firs Amendment, because the teaching of evolutionary sdentific theory is not ais not the
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establishment of a religion, nor the teeching of religion, in the public schools. [Edwardsv. Aguillard, 482

U.S. 578, 587-597 (1987): Lemon v. Krutzman, 403 U.S. 602, 612-613 (1971):

Pdozav. Capistrano Unified School Didrict, 37 F. 3d 517, 521 (Ninth Circuit 1994)]

7. The SAC fals to state a dam for relief for " violation of the Free Exercise Clause"
of the Firss Amendment, because the sdection of the Didlrict's science and biology curriculum is pure
government speech and/or bears the imprimatur of the government;  because the District had the total
discretionunder Cdiforniastate law to determine the selection of the instructional materias for the Roseville
Joint Union High School Didtrict; and because the public schools are not "public forums' for the purpose
of unlimited free speech under the First Amendment. [Hazelwood School Didtrict v. Kuhlmeier, 484 U.S.

260, 267 (1988). Perry Education Assn. v. Perry L oca Educators Assn., 460 U.S. 37, 47 (1983):

Arkansasv. Forbes, 523 U.S. 666, 669, 675 (1998);: Downsv. Los Angdes Unified School Didrict, 223

F. 3d 1003, 1012 (Ninth Circuit, 2000); Edwardsv. CdiforniaUniversity of Pennsylvania, 156 F. 2d 488,

491 (1998)]
8. The SAC falsto stateadam for rdief for " violation of the Equal Protection Clause™

of the Fourteenth Amendment, because the Caldwel mugt dlege that the "dassfication” of individuds is

arbitrary, capricious and lacks areasonably related governmental purpose. [Bankers Life & Casudty Co.

v. Crenshaw, 486 U.S. 71, 81-84 (1988)] The SAC fails this test, and it does not properly alege, or

show, any "suspect dlassfications' for the sating of aclam for violation of the equa protection clause of the
Fourteenth Amendment.

9. The SAC falsto state aclaim for relief for " violation of the Procedural Due
Process' under the Fourteenth Amendment, because Cadwell must dlege a deprivationof "life liberty or
property interest”  within the meaning of the Fourteenth Amendment's Due Process Clause. [Board of
Regentsv. Roth, 408 U.S. 564, 571 (1972)] The SAC falsto do this, becauseaclamthat defamatory

satements were made about the plaintiff and/or that his reputationwasdamaged does not deprive himof any
interest in "life, liberty or a property interest,” and there insufficient alegation in the SAC to Sate any other
deprivations coming within the ambit of the Fourteenth Amendment.
[Segert v. Gilley, 500 U.S. 226 (1991); Peloza, supraat 523-524.]

10.  The SAC fals to properly date any Cdifornia statutory taxpayers claim, pursuant to Cal.
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Code of Civil Procedure § 526a, that can be maintained asa42 U.S.C. 8 1983 Clam

inthis Court. The federd Tax Injunction Act, 28 U.S.C. § 1341, and principles of federa-gate comity
preclude afederd court from exercisng jurisdiction over chalengesto the implementation and assessment
of taxes based upon Condtitutiond principals. [Berry v. Alameda Board of Supervisors, 753 F. Supp.

1508, 1509-1511 (1990)]

11. TheSACfalsto gateaclamfor relief under any other condtitutiond and/or statelaw theories
of recovery. There are 'ho" other properly alleged " pendent California state law statutory,
constitutional, or common law torts claims" that are capable of being maintained in federa Didtrict
Court, because the Didrict had the complete discretion under Caifornia state law to decide and choose
the curriculum for the Roseville High School Didtrict, whichis prescribed by the Cdifornia State Department
of Education. [Cal. Education Code § 51050, § 5104, § 51057, and § 51102; Brown v. Woodland

Joint Unified School District, 27 F. 3d 1373 (NinthCircuit, 1994); Lecbaret v. Harrington and Fairfied

Board of Education, 332 F. 3d 134, 141 (Second Circuit, 2003); Chiras v. Miller, 2004 U.S. LEXIS

14177, (NDTX, 2004) ]

In addition, the plaintiff cannot usethe 42 U.S.C. § 1983 civil rights Satute to vindicate Cdifornia

state statutory rights, and/ Cdifornia State Condtitutiond rights. [Baker v. McCallan, 443 U.S. 137, 144 n.3

(1979); Middlesex County Sewerage Authority v. Nat. Sea Clammers Assn, 453 U.S. 1, 20 (1981).]

C. Violation of Federal Rules of Civil Procedure, Rule 8(a), Failureto FileaConcise,
Short and Plain Statement.

Asanalternative ground of relief, inthe event that the Didrict's Motionto Dismissis not granted,
then the Didtrict hereby contends that the SAC fails to meet the pleading requirement of aconcise, "short
and plan” gatement of Caldwell's daims for rdief, and that the Court should order him to file a further
Amended Complaint that meets the requirements of Rule 8(a).

To put this contention mildly, the currently pled SAC is the equivaent of many short novels. Itis
overly indusive, repdtitive and has an over abundance of alegations that are unnecessary to condtitute a
"Short and Plain Statement for Relief.” 1t is a supreme example of afedera complaint that has too much
information init, and it is certainly not short, nor isit plain. Excessively verbose clamsfor relief are subject

to digmissal. [United States ex rd. Garst v. Lockheed-Martin Corp, 328 F. 3d. 374, 378 (7th Circuit,
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2003)] Inthat case, 2400 paragraph, 155 page pleading was ordered dismissed by the Court.

Even though “notice pleading” isthe standard inthe Didtrict Court, there are not enough " material
facts" pledto state any viable damsfor the violationof any federal Condtitutiond rights, nor for relief under
the Cal Code of Civil Procedure § 526a pendent lite statutory claim. Likewise, the plaintiff has not properly

pled sufficient groundsfor the invocation of the Court’ s subject matter jurisdiction. - Although, the complaint
is 112 pages long, it has been pled in an ambiguous and confusing matter, wherein dlegations regarding
federa Condtitutional dams areintermingled with Cdifornia satutes, which is confusng asto whether the
plantiff has properly stated any clamsfor relief under 42 U.S.C. § 1983, because such claims cannot be

based on dtate statutes, laws or congtitutiona provisions.
It isthe Didtrict's contentionthat the SAC violatesRule 8(a), making it impossble for the Didrict to
prepare a responsive pleading, Snceit cannot determine what the precise nature of the plaintiff'sclamsare,

especidly inlight of his endless repstitive dlegations, and the cross-mixing of the Cal Education Code §

60002, § 60010, § 60045, § 60400, and 8 35145.5, and the CdiforniaBrown Act (Cd Government

Code § 54950, et seq.) rdating to "open public medtings' into his dlegations, while attempting to Sate
clamsfor rdief under 42 U.S.C. § 1983 for violation of United States Condtitutiond Rights.

To reiterate, the SAC isnot clear and concise asto whether the Flantiff isbasing hisdamsfor relief
uponstate law (Cdifornia state statutes) or upon Federal Congtitutiond rights. [ See: SAC, Paragraphs Nos.
11-233, Inclusve] The SACisaquintessentia shotgun pleading wherethe materid facts, if any, are buried
benesth innumerable pages of rambling irrdevancies. [ Maglutav. Samples, 256 F. 3d 1282, 1284 (11th

Circuit, 2001) ] In Kuehl v. Federal Deposit Ins. Corp., 8 F. 3d 905 (1st Circuit, 1993), a43 page, 358
paragraph complaint did not meet the Rule 8(a) requirements of a"concise”" statement.
The SAC asocontains irrdevant and dlegations of legd argument, and dlegations based onhearsay
satements of various professors and magazines. [See: SAC, ParagraphsNos. 36-37, 200-216, Inclusive]
Likewise, the Didrict is unable to determine from the SAC, what is the actua nature of the injunctive,
equitable and/or declaratory requested being sought by the Flantiff. A pleading that istoo long and too
detailed dso violates the Rule 8(a) mandate of a short and plain (concise) statement, as well asthe Rule
8(e)(1) requirement that each averment of a pleading shdl be smple, concise and direct. [Yamaguchi v.
United States Dept. of Air Force, 109 F.3d 1475, 1481 (Sth Circuit, 1997): Roev. Aware \ Woman Center
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for Choice, Inc., 252 F. 3d 678, 683-684 (11th Circuit, 2001).] The SAC does not meet these federa

pleadings requirements.

Therefore, asdterndiverdief inthisMotion, the Court should either dismissthe SAC, without leave
to amend, and/or order the plaintiff to file a Third Amended Complaint that complieswith Federd Rule of
Civil Procedure, Rule 8(a), which requires a properly dleged "Short and Plain Statement”  of the daims

(with concise, ample and direct averments) and the actud rdief sought by the Raintiff, and which makes
clear that it is based upon United States Condtitutiona rights, which is necessary to the stating of a 42
U.S.C. § 1983 dam for relief.
v
LEGAL ARGUMENT
A. Thereisno Traditional Articlelll Subject Matter Jurisdiction.

In every federa case, the party bringing the suit mugt establish standing to prosecute the action in

order to ertitle the litigant to have the Court decide the merits of the dispute. [Warth v. Seldin, 422 U.S.

490, 498 (1975). Elk Grove Unified School Digtrict v. Newdow, 124 S. Ct. 2301, 2308 (2004)]
Exercdsingjurisdictionunder Articlel 1 of the Congtitutionisbal anced againgt the deeply rooted commitment
not to passonquestions of condtitutionaity unless adjudicationis absol utely necessary. [Ashwander v. TVA,

297 U.S. 288, 346 (1936); Elk Grove v. Newdow, supra at 2308]

Article Il ganding enforces the Conditution's case or controversy requirement, whereas

" prudential standing” embodiesthe judicialy sdf-imposed limits on the exercise of federd jurisdiction.

[Lujan v. Defenders of Wildlife, 504 U.S. 555, 559-562 (1992); Allenv. wright, 486 U.S. 737, 750-751
(1984).] PursuanttoArticlelll, theplantiff must show that the conduct of which he complains has caused
him suffer an "injury in fact" that a favorable judgment will redress. [Lujan, supraat 560-561; Elk Grove

v. Newdow, supra at 2308 ]

In the case before this Court, Cadwell cannot meet these requirements, because the District Court
does not have the power to grant the injunctive and declaratory rdlief that Cadwel is seeking from this
Court, which is to order the Didtrict to adopt, or to reject, any paticular materids for its High School
science and biology curriculum.  Aswill be discussed infra, thisfederad Court cannot interveneto order the

Didrict to adopt a high school curriculum, which is determined under state law by the Cdifornia State
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Department of Education and which isin the discretion of the Didtrict's Governing Board of Education.

The education of the Nations youthis primearily the responsibility of parents, teachers and state and

local school officids,and not federd judges. [ Hazelwood School Didrict v. Kuhlmeier, 484 U.S. 260, 267,
273 (1988).] The Didrict'srefusa to adopt the QSE Policy advocated by Cadwell was not a violation
of any condtitutiona right, because under Hazelwood, supra, the Didrict had the right to make view-point

based determinations, whendeding withthe curriculum. [Arkansasv. Forbes, 233 U.S. 666, 675 (1998)]

The Supreme Court has held that: "a public inditution selecting a Spesker for alecture series, or a
public schoal prescribing its curriculum, by its nature will facilitate the expresson of some viewpoints
instead of others.” Thisis pure government speech and/or imprimatur speech, both of which are trested
differently that "private speech.” [lbid. 675] Decisionsastohow to alocate scarce educationa resources,
as wdl as what curriculum to offer or require, are uniquely committed to the discretion of local school
authorities, and a parent has no "fundamenta condtitutiond right" to tell the School Board whét his or her
child will be taught or not taught, or to pick an choose fromthe courses offered inthe curriculum.. [ Leebaert

v. Harrington and FairField Board of Education, 332 F.3d 134, 141 (2nd Circuit, 2003)]

Consequently, Cadwell cannot show that he has suffered any injury in fact or that he can recover
afavorable judgment againg the Didrict. Therefore, the Didtrict Court should declineto exercisetraditiona
Article 111 subject matter jurisdiction, and order the SAC dismissed without leave to leave to amend.

B. Thisisa Palitical Question.

The matters raised by Caldwell in the SAC are " palitical questions,” which do not raise

"judticiable controversies'. [Marbury v Madison, 5 U.S. (1 Cranch) 137, 164-166, 170 (1803)]
Quedtions whicharein their nature " political” should never be submitted to the Court. Prudence, aswell
as separation-of-powers concerns, counsels the Court to dedine to hear "politica questions’. [Baker v.
Carr, 369 U.S. 186, 211 (1962)] The Supreme Court'sandytica holdingsregarding thisdoctrine are well

known:

"Prominent on the surface of any held to involve a palitical question isfound [1] atextudly
demonstrable congtitutional commitment of the issuesto a coordinate political department;
or [2] alack of judicaly discoverable and managesble standardsfor revolving it; or [3] the
imposshility of deciding without an initid policy determination of a kind clearly for
nonjudicia discretion; or [4] theimpossibility of acourt's undertaking independent resolution
without expressing lack of the respect due coordinate branches of government; or [5] an
unusud need for unquestioning adherence to gpalitical decision aready made; or [6] the
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potentiaity of embarrassment from multifarious pronouncements by various departmentson
onequestion.” [Baker v. Carr, supraat 211]

The political question doctrine excludes from judicid review those controversies which revolve
around policy choices and vaue determinations condtitutionaly committed for resolutiontothelegidativeand
executive branches of the government. [ Schroder v. Bush, 263 F.3d 1169, 1171-1174-1175 (10th

Circuit, 2001) | Dismissal for lack of subject matter jurisdiction is gppropriate if the daims for relief fal
within an established category of a palitica question, and each case mugt be decided on a case-by-case
basis. [Ibid. 1173-1174]

Clearly, the Cddwell mantra of complaints set forth in the SAC are"palitica” questions (including
his advocacy of certain rdigious viewpoints and this anti-evolutionary theories), which are not capable of
resolution by the Court, which lack manageable standards for resolution,  which involve initid policy
determinations clearly for nonjudicia discretion, and which have been, by state satuteand by the Cdifornia

State Congtitution, mandated to the legidative and executive branches of state government. [Baker v. Carr

supraat 211; Peter W. San Francisco Unified School Didtrict (1976) 60 Cal. App. 3d 814, 824-825;
Wilson v. Board of Education (1999) 75 Cal. App. 4th 1125, 1134-1141. ]

Therefore, thisCourt should decline to exercise subject matter jurisdiction, becausethe trueissues
raised by the SAC are” palitical questions”, and because Cddwdl ill haslegidative, adminidrative and
politica remedies that he can pursue to attempt to rectify what "meatters’ are put into the Cdifornia State
Department of Education prescribed curriculums and what the Didtrict may adopt into its High School
curriculum.  Hazelwood School Didirict v. Kuhimeier, 484 U. S. 260, 267, 273 (1988); Ca Educetion

Code § 51050, 851054, § 51057, § 51102, § 51200 , § 51220(¢). § 51224, §51225.3(1)(C). and §

51226.3]

Cadwel can go to his gate legidators (his State Assemblyman and his State Senator)
to advocate that they proposed legidation to include his QSE Policy into the State prescribed curriculums.
Also, he could lobby within the State Department of Education. He aso had "adminidrative’ remedies
withinthe Didtrict to lobby to have his QSE Policy made part of the Didtrict's curriculum or optiona reading
lig. The SAC spendsmany paragraphs detailing the " politica™ things Cadwell did to have aparenta impute
into the determination of the High School curriculum; however, whenthese "paliticd” effortsfaled, hedid
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not have a condtitutiond right to invokethe Didtrict Court into this "political” dispute. The some 79 pages
of dlegationsof actionsand imputing (lobbying) that Cadwell did do snce the Spring of 2003 factualy
belies his clams that his condtitutiona rights were violated, or that he was denied any free speech rights.

Likewise, Cddwel dways had the option of sending his children to a private reigious school that
would teach the religious doctrines and aternative theories to the scientific theory of evolution contained in
the state mandated public education curriculum. A private schools curriculum is not dictated by the CA.
Education Code. [Jackson v. Gourley (2003) 105 Cal. App. 4th 966, 974-975]

Consequently, thereisno violation of any of Cadwel's condtitutiond rights by the Didtrict or its
officias and employees, and the Court should dedline to exercise"jurisdiction,” because theissuesand relief
that Cadwell is seeking to have the Court litigate are not the type of issuesthat the Court should involve
itself with, becausethey are classic (textbook) examples of "political questions. " [Baker v. Carr, supra at

211; Schroder v. Bush, 263 F.3d 1169, 1171-1174 (10th Circuit 2001)] Theissueof the Didrict'shigh
school curriculum policies should left to the state legidature, the State Department of Education, the local

school board, and to the impute of parents, which is authorized by State law, and in which Cadwel
vigoroudy participated, by his own judicid admissons contained in his SAC.

C. Lack of Prudential Standing.

TheDigrict Court should dedline to exerciseitsjurisdiction, becausethe plaintiff lacks™ prudential
standing” to raise the issues (dams for rdief) set forth in the SAC, because these issues are more
appropriately addressed to the representative branches of government, and the rule against the
"adjudication of generalized grievances’ should be applied by this Court. The SAC is an overly
inclusve mantra of "complaints' about how the Didtrict conducted parent involvement in its determination of
the new science and biology curriculum, and individud "complaints' by Cadwell because he did not get his
way withhis proposed incluson of the QSE Palicy into the curriculum.  [Elk Grove Unified School Didrict

v. Newdow, supra at 2308-2309.]

Inaddition, the plaintiff is attempting to raise another person’slegd rights, who are not partiesto this
litigetion. [Seet SAC, Paragraphs Nos. 149-152] Also, Cadwell dleges that he has one child in a

Didrict high school; however, she was not made a plaintiff in this action, nor was any guardian ad litem
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gppointed to represent her, and it would appear that he is raising her rights related to the high school
curriculum, since Mr. Cddwell isnot a sudent himsdf, and  he actudly lacks standing to bring this action,
and hischild as a necessary party isnot joined to the action.[ EIlk Grove Unified School Didrict v. Newdow,

supraat 2308-2309; Allen v. Wright, supraat 751] Thereisno basis for a ™ next-friend suit" by the

plantiff. [Elk Grove Unified School District v. Newdow, supra at 2308-2309.] Thus, the Court should

rule that Caldwel lacks "prudential standing” and order the matter dismissed without leave to amend.
The various matters (clams) raised in the SAC fdl outsde the " zone of interests protected” by
the law invoked. [ EIlk Grove Unified School Didrict v. Newdow, supra, 2308-2309.] As discussed supra,

the Didtrict hasthe discretionand legd right, under Cdifornia satutes, Cdifornia caselaw and federa case
law to decide what is placed into the Didtrict's high school science and biology curriculum, and the
Condtitutiond rights that Caldwell is atempting to invokeinthe SAC do not offer imany protected interest.

[Hazelwood Schoal Didtrict v. Kuhimeier, 484 U.S. 260, 267, 273 (1988); Arkansas v. Forbes, supra

675; Cal Education Code § 51050, 851054, § 51057, § 51102, § 51200 , § 51220(¢), § 51224, §

51225.3(1)(C), §51226.3; Lecbaert v. Harrington and FairField Board of Education, 332 F.3d 134, 141

(2nd Circuit, 2003); Chirasv. Miller, 2004 U.S. LEX1S14177,*13-14, * 23-24 (NDTX, 2004); Downs

v. Los Angeles Unified School Didtrict, 228 F. 3d 1003, 1012 (9th. Circuit, 2000. ]

D. The Action Should be Dismissed for Failure to State a Claim for Relief
Pursuant to 42 U.S.C. § 1983.
The SAC should be ordered dismissed, without leaveto amend , becauseit failsto

properly dlege sufficient factsto sate adamsfor rdief pursuant to Federal Rules of Civil Procedure, Rule
12(b)(6), for the following reasons.
1. Thereisno §1983 Liability Because ThereisFederal Qualified Immunity.
Under Mondl v. Department of Socia Services of the City of New Y ork, 436 U.S. 658,

694-695 (1978), aloca governmenta entity may not be sued under § 1983 for an injury inflicted solely by

itsemployees or agents. Instead, it is when execution of a government’s policy or custom, whether made
by itslawmakersor by those whose edicts or acts may fairly be sad to represent office policy, inflicts injury
that the government as an entity is responsible under § 1983.

Likewise, aplantiff seeking to imposeligbility under42 U.S.C. § 1983 mud identify (plead)
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an officid Didrict  “policy” or “custom” that caused the plaintiff’ sinjury. The Didrict cannot be held
liable asan entity under a theory of respondeat superior (vicarious liability) for the acts of its offidds
and/or employees. Board of County Commissioners of Bryan County v. JIl Brown, 520 U.S. 397, 403-405

(1997). TheSAC herein, aspled, does not state facts sufficient to properly dlegeany 42 U.S.C. § 1983

cavil rightsdamsfor ether " direct entity liability" and/or for "individual employee liability."
The Civil RightsAct of 1971 (42 U.S.C. § 1983) provides acivil remedy againgt a person

who, under color of state law, deprives another of a cognizable " federal congtitutional or statutory
right.” Section 1983 is not itsdf a source of substantive rights, but it merely provides a method of
vindicatingfeder al rights elsewhere conferred. [Baker v. McCollan, 443 U.S. 137, 144 n.3(1979); Leer

v. Murphy, 844 F. 2d 628, 632-633 (9th Circuit, 1988)] A §1983 civil rightsdamcannot be used to

seek enforcement of a Cdlifornia Condtitutiona Right or a state law statute. [Pelozav. Capistirano Unified

School Digtrict, 37 F.3d 517, 523 (9th Circuit, 1994)]

To prevall under § 1983, a plaintiff must prove that each defendant, acting under the color
of statelaw, committed an act that deprived him of someright, privilege or immunity protected by the United
States Congtitutionor aUnited States statute. [Leer v Murphy, supra at 632-633] A pleadingisinsufficient

under the Civil RightsAct, if the dlegations are mere conclusons. [Placev. Shepard, 446 F.3d 1239, 1244

(6th Circuit, 1971; Kennedy v. Landing, 529 F. 2d 987, 989 (9th Cir., 1976 ] The publishing of a

defamatory statement by a defendant doesnot violatethefederal Condtitution. [Paul v. Davis, 424 U.S. 693,

694 (1976). Siegertv. Gilley, 500 U.S. 226, 232-233 (1991); WMX Technologies, Inc., et d. v. Miller,

80 F. 3d 1315, 1320 (9th Cir., 1996) ]

Likewise, Cadwdl cannot seek enforcement, damagesor equitable relief for violationof any
Cdifornia State Condtitutiond rights or violations of Cdifornia State Statutes, such as the Education Code
and/or the Government Code, through the mechanism of a § 1983 dam. [ Peloza, supra at 523]

Therefore, to the extent that any of Cadwdl's clams for relief contained in the SAC are based on the
Cdifornia State Condtitution and/or Cdifornia State Stetute, they fail to state a claim, pursuant to Federal
Rules of Civil Procedure, Rule 12(b)(6).

a. ThereisNo Direct Entity Liability.
In order to hold the Didtrict, ligble asanentity, the plaintiff must properly plead an officid
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"government policy” or "custom.” The SAC failsthis pleading requirement. [ Monell, supra at 690-691;

Board of County Commissionersof Bryant County v. Jll Brown, 520 U.S. 397, 403-405 (1997); Gillette

v. Delmore, 979 F.2d 1342, 1346-1347 (9thCir. 1992).] The Didrict, as an entity, is not liable based on

any theory of " respondeat superior” lighilityto the plantiff. [Board of Bryant Co. v. Brown, supra 403-
409]

The SAC appearsto inconsstently plead that the individualy named defendantswere acting
both in ther “individual capacities,” and a the sametime, inther " official capacities." [See: SAC,
Paragraphs Nos. 2-8, and 234-236, inclusve] The plaintiff then attempts to plead that the resultant
“individual capacity” conduct of the individua defendants somehow condtitutes " official conduct” that
is"imputed" totheDidrict. [See SAC, ParagraphsNos. 2-8 and 235-236] Asindicated above, this
isnot aproper dlegation of § 1983 " entity liability" againgt theDistrict. [Monell, supra at 694-695;

Board of Bryan County Commissoners v. Brown, supra at 403-405. ]

Thereis" no entity liability" onthe part of Didtrict, because § 1983 imposes ligbility on
aloca government, only when an uncondtitutiona action of itsemployeesor agents"implements or executed
a policy statement, ordinance, regulation or decision offiddly adopted and promulgated by the body's
officers” [Mondll, supraat 690] In order to establish liability againg the Didtrict under Mondl, the plaintiff

must plead and prove:
@ that he had a condtitutiond right of which he was deprived,
2 that the loca governmental body had a custom created by thosewho may farly be
sad to determine officid policy;
©)] the custom amounted to aleast ddliberate indifference to the plaintiff's rights;
4 and that the customwas the moving force behind the aleged condtitutiond violation.
[Blair v. City of Pomona, 223 F. 3d 1074, 1079 (9th Cir, 2000)]

The SAC does not meet these tests.  Caldwell did not have any condtitutiona rights to
establish ardigious view point inthe Digtrict's high school curriculum;  he did not have unlimited free speech
right at the board members because they were not traditiona public forums alowing unlimited freedom of
Speech; he was not treated differently that any other parent seeking to have imputeinto the Didtrict's science

and biology curriculum and he had no "veto" power over the curriculum under either the federal law or state
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law; therewasno "officid" custom or policy to keep parentsfrom speaking a board or community meetings,
there no "ddiberate indifference” to the plantiff's rights, and to the contrary, the verbose alegationsin the
SAC dearly belieshis complaintsand actualy show that he got his say and more asto the proposed incluson
of his QSE Palicy into the science and biology curriculum; and there are insufficdent materid factsinthe SAC
to show the "customs," if any, of the Digtrict was the moving force behind the dleged condtitutiond violations.

The SAC, even though it is 112 Pagesin length and contains some 298 paragraphs, plus
another 67 paragraphsin the Prayersfor Reief, does not properly or sufficiently state any damfor relief for
“direct entity liability” under 42 U.S.C. §1983. [Mondl, supraat 690; Conley v. Gibson, 355U.S. 41,

45-46 (1957); Blair v. City of Pomona, supraat 1079; Placev. Shepard, supra1244; Kennedy v Landing.

supra 989.]

Thereisno "officid practice, cusom or policy” by the Didrict thet isproperly dlegedinthe
SAC, which shows that Cadwell was "uncongtitutionaly” excluded from School Board mestings, and/or
that his was "uncondtitutionaly” prohibited from placing and/or presenting his QSE Policy a School Board
medtings or at any community mestings. [See: Karamv. City of Burbank, 352 F.3d 1188, 1194-1195 (9th

Cir., 2003)], acasewhere theplantiff, a critic of the City Council's palicies, regularly atended city council
mestings to express oppositiontothe expansionof the Burbank City Airport. At onemeeting shewasasked
to leave, but she did not leave, stayed and had her say. She was later charged with trespassing and
obstructionof justice, and she there after filed a 8 1983 civil rights daim againg the City, itspolice officers

and other officids] TheNinth Circuit found that there was no officid City policy, practiceand/or custom
of drculating informa complaints about "gedflies’ and "loonies' who regularly attended the City Council
Mesetings and dismissed the plaintiff's § 1983 Firs Amendment Claim. [Karam, supraat 1194-1195]

b. ThereisNo Individual Liability.
Thereis"” federal qualified immunity” from suit for dl of the individudly named Didrict
Officids and Employees. [Harlow v. Fitzgerald, 457 U.S. 800, 818 (1982); Mondl v. New York City

Dept. of Socia Services, 436 U.S. 658, 690-691, 694-695 (1978); Wilsonv. Lane, 526 U.S. 603, 609,

(1999); Mélen v. Bunting (Virginia Military Indtitute), 327 F. 3d 355 (Fourth Circuit, 2003)] The SAC

dlegesfive 42 U.S.C.8 1983 avil rightsdaimsfor rdief againgt the Didrict and its officids and employess,

who are named individudly, but who are sued only in their individua capecities. [See. SAC, Paragraphs
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Nos. 2-8, Inclusve and 235-236] Employeesactinginther individua capacitiesarenot liablefor 8 1983
dams

Thequalifiedimmunitydefense protects government officids performing discretionary
governmenta functions from civil damagesif their conduct does not violate clearly established statutory or

condiitutiond rights of whichareasonable personwould have known. [Harlow v. Fitzgerald, supra at 818.]

When " qualified immunity” is asserted, the Court undertakes atwo step andysis, asfollows:
@ Was the law governing the officia's conduct clearly established; and
2 Under that law, could areasonable officer have believed the conduct was lawful ?
Thisissue must be determined at the earliest possible stge of the litigation, [ Anderson v.
Creighton, 483 U.S. 635, 639 (1987); Callins v. Jordan, 110 F. 3d 1363, 1369 (9th Circuit, 1997);

Aggai v. city of Angeles (1997) 15 Cal. 4th 744, 755-756.] Raising thisissue on aMation to Dismissis

a proper means of addressing thisissue. [Guzman-Riverav. RiveraCruz, 98 F. 3d 664, 667 (1t Circuit

. 1996); Williamsv. Alabama State University, 102 F. 3d 1179, 182 (11th Circuit, 1997). ]

However, firg the Court must determine whether if true, the plaintiff's alegations even
establish a condtitutiond violation. [ Hopev. Pelzer, 536 U. S. 730, 736 (2002)] Thisis made a the

outset in order to promote clarity inthe law and to ensurethat legd standards may evolve fromcaseto case.

[Saucier v. Katz, 533 U.S. 194, 201 (2001).] The Court musgt thenmake asecond inquiry to determine

if the defendant violated a dearly established federa statute or a federal condtitutiona right. [Harlow v.
Fitzgerald, supraat 818.]

In Mdlon v Bunting (Virginia Military Indtitute) 327 F. 3d 355 (4th Cir., 2003), the

president of the university, Generd Josiah Bunting, was found to have " qualified immunity” ina§ 1983
avil rightsdam rdaing to a First Amendment Establishment Clause dam that invaidated an officid
universty prayer, as violaing the cadets Firs Amendment rights as an "establishment” of religion. The
rationale used by the Fourth Circuit was that dthough the supper prayer conflicted withthe First Amendment
Establishment Clause, that Generd Bunting was persondly "immunée’ from damages because he could have
"reasonably believed” that the "supper prayer" was condtitutiond, because the Supreme Court had
never invalidated or addressed the congtitutionality of state-sponsored prayer inany university setting, much

lessamilitary college. [Mdlon v. Bunting, supraa 376.]
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In our casg, it is unquestionably clear that the Didrict's Board Members, its offidds and
employees, who are named asindividud defendantsinthis case, " wer e acting reasonably” in their belief
that the School Board Medtings were not " unlimited traditional public forums® for purpose of the
plaintiff's politica Free Speechrightsunder the First Amendment; that rgjection of the plaintiff's QSE Policy
fromindusioninthe Didrict'scurriculum was not the establishment of religionin violation of the Establishment
Clause of the Firds Amendment; that the teaching of the scientific theory of evolution was not the
" establishment of areligion” inviolationof the Firss Amendment's Establishment Clause; that the Board
hed the ultimate discretion under California state law, aswell asunder federal case authorities, to establish
the Digtrict's High School science and biology curriculum; that the defendants and the Didrict had the right,
under state law, to determine the items to be place onthe School Board Public meetings and to be discussed
a community meetings related to parental impute regarding the school digtrict's curriculum;  and that they
were not acting arhbitrarily, cgpricioudy or lacking a reasonably related governmenta purpose in limiting
debate inthe School Board Meetings, and that they were not making an arbitrary classfication of the plantiff
based onhis "Chridtian” religious beliefs (status) in violation of the Equa Protection Clause of the Fourteenth
Amendment; and that they were not depriving the plaintiff of any "life, liberty or property interest™ within
the meaning of the Due Process Clause of the Fourteenth Amendment.

The following case authoritiesand statutes support the "reasonableness’ of the actions of the
individud Didrict Board members, officias and employees.

@ Hazelwood Schoal Didrict v. Kuhlmeier, supra, which holds thet the adoption

of textbooksfor usein classrooms may be deemed a public forum only if that forum by policy or by practice
had been opened "for indiscriminate use by the generd public”
2 Haguev. CIO, 307 U.S. 496, 515 (1939), which holds that public schools

do not possess all of the attributes of Streets, parks, and other traditional public forums.
©)] Perry Education Assn. v. Perry Local Educators Assn, 460 U.S. 37, 41 (1983)

which dso holds that public schools are not “public forums' for the purpose of unlimited free speech under
the First Amendment. [Compare:  Capital Square Review And Advisory Board v. Knights Of The Ku Klux

Klan, 515 U.S. 753, 760-763 (1995), where the "rdigious and politica free speech” was being exercised
in afull-fledged traditiond public forum,]
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4 Reevesv. Rocklin Unified School Digtricts (3SDCA, 2003 ) 109 Cd. App. 4th

652, 662-663, where Cdifornia law is of the same accord regarding the nature of public schools as non-

public forums for purposes of the First Amendment.
(5 Chiras v. Miller, 2004 U.S. LEXIS 14177 (NDTX, 2004), wherein the Didrict

Court found that members of the Texas State Board of Education were not lighle under 42 U.S.C. 8§ 1983

for violations of the First and Fourteenth Amendments and their Motion to Dismiss was granted, where the
Board of Education'srejectionof aprofessor'stextbook for inclusion in the Texas State School curriculum
wasreasonably related to legitimate pedagogica concerns and that viewpoint based discrimination was
reasonably related to such pedagogica concerns and was permissible.  [1bid. *36-40]

The Texas Didrict Court further found that the Board of Education'sactive role inadopting
or rgecting textbooks showed that this forum had not been opened for " indiscriminate use” by the
generd public and was a" nonpublic forum.” [lbid. *13-14]

That Digtrict Court also found that the Texas State Board of Education textbook approval
process gave the School Board "editoria control” to accept or reject various portions of textbooks and
equated this control to that of the High School Principa to determine what went on school bulletin boards

inDowns, case, infra.. [lbid *23-24]

The Chiras Court found that under Hazel wood, supra, that educatorsare afforded discretion

to engage in viewpaint discrimination as long as  the discrimination is reasonably related to |egitimate
pedagogical concerns. [1bid. *38-40]

(6) Edwards v. Cdifornia University of Pennsylvania, 156 F. 3d 488, 491-492
(1998), where the Third Circuit held that the University could make content-based choices in redricting a
professor' syllabus and that the professor did not have a First Amendment right to use restricted materias
in the classroom.

) Downsv. Los Angeles Unified School Didtrict, 228 F. 3d 1003, 1012 (Sth

Circuit, 2000), wheretheHigh School Principa had aright toremove™ anti-gay materials' fromaBulletin
Board that had been created by a teacher and posted as his own competing bulletin Board at the High
School during Gay & Leshian Awareness Month.  The remova of the anti-gay materias (' Testing
Tolerance") by the High School Principa was directly traceable to the School Didrict and its Board;
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however, the acceptance or regjection of the posted materials was equivaent to " pure gover nmental
speech” by the School Didtrict. [Ibid. 1012] The anti-gay teacher could not compel the Board (School
Didtrict) to accept (embrace) his particular viewpoint, just as the Board could force the teacher to accept
itspogtion . [1bid. 1015] The teacher's Firs Amendment rights
were not violated by the School Didtrict.

(8) In Arkansas v. Forbes, 523 U.S. 666 (1998), the Supreme Court held that a

public school prescribing itscurriculum by its nature will facilitate the expresson of some viewpointsinstead
of other and that curriculum sdection is " pure gover nment speech,” and it dso impliesthat " pure
government speech” and " imprimatur speech” aretreated differently from" private speech.” [lbid.
669, 675

9 In Leebaert v. Harrington and FairField Board of education, 332 F. 3d 134, 141

(2nd Circuit 2003), the Court hed that decisons as to how to alocate scarce resources, as well as what
curriculum to offer or require, are uniquely committed to the discretion of loca school authorities.

The Second Circuit dso expressy hdd that " apar ent hadnofundamental constitutional
right" to tell the School Board what his or her child will be taught, or not taught, or to pick and chosefrom
the courses offered in the curriculum. [1bid. 141]

(10) Board of Education v. Pico, 457 U.S. 853, 863 (1982) recognizes that school

boards have broad discretioninthe management of school affairs. Also, school boards are precluded from

imposing a" pall of orthodoxy" on classroom indruction which implicates the Sate in the " propagation

of aparticular reigious or ideological viewpoint." [Pratt v. Ind. Sch. Dist. No. 831, Forest L ake, 670
F. 2d 771, 776 (8th Circuit , 1982)

(11) Likewise, Edwardsv. Aquillard, 482 U.S. 578, 583 (1987) and Epperson v.

Arkansas, 393 U.S. 97 (1968) recognize that "states and local school boards are generdly afforded

consderable discretion in operating public schools”  Inaddition, itis the policy of the Supreme Court that
federa courts should usudly refrain from prematurely interfering with the educationa policy decison o
school boards and administrators. [San Antonio Independent School Didrict v. Rodriquez, 411 U.S. 1, 42

(1973); Selman v. Cobb County Schoal District, 2005 U.S. LEXIS 432 * 30-31 (January 13, 2005).]

(12) Mdlonv Bunting (VirginiaMilitary Inditute) 327 F. 3d 355, 376 (4th Cir.,
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2003), edablishes that the Didrict's officids, board members and employees are immune form damages
because they did not violate clearly established statutory or congtitutionrights of which a reasonable person
would have known’, and to the contrary they were dl acting withobjectively reasonable bdiefsin caring out
their mandatory duties regarding the selection of the Didtrict's High School science and biology curriculum.

[Harlow, supra at 818]

(13) Cdifornia Education Code § 51050, which provides that the governing board

of every school digtrict shall enforce in its schools the courses of study and the use of textbooks and other
indructiond materids prescribed and adopted by the proper authority. Thisisa mandatory duty which
the Board Members (Individudly Named Defendants) were required to follow. [Cal. Government Code

§815.6] They wereafortiori acting witha " reasonable belief* under 42 U.S.C. § 1983, and they

are entitled to federd qudified immunity. [Monell, supra 690-691, 694-695]

(14) Cdifornia Education Code § 51054, which provides that except as provided

in 8 51053, the course of study for grades 7-12 shdl be prepared under the direction of the governing board
having control thereof and shall be subject to approva as may be required by the state board.

Thisis a mandatory duty which the Board Members (Individually Named Defendants) were required to
follow. [Cd. Government Code § 815.6] They werea fortiori acting with a reasonable belief

under 42 U.S.C. 81983 and areentitledto " feder al qualifiedimmunity.” [Mondl, supra 690-691, 694-

695]
(15) Cdlifornia Education Code § 51100, § 51102 and § 51120, providesfor parent

involvement and participation in the public schools, induding involvement in activities and  programs and
collaboration, in order to improve public educationa ingtitutions, however, none of this Satutory language
ismandatory, nor doesit give parents (Larry Cadwell) "veto power" over the selection of the High School
science and biology curriculum in the Roseville Joint Unified High School Didtrict, nor do these statutes
reped, ether expressy or by implication, the mandatory duties given to the School Board and its officds
and employees, induding thar discretion, regarding sdlection of the High School science and biology
curriculum as provided by Cal. Education Code § § 51050 and § 51054.

(16) ArtidelX, sec. 7, of the Cdifornia Condtitution (adopted in 1879) provided in

pertinent part that the L ocal Boards of Education shall adopt a series of textbooks for the use of the common

22

MEMORANDUM OF POINTS & AUTHORITIES IN SUPPORT OF MOTION TO DISMISS
Case No. 2:05-CV-00061-FCD-JFM




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

schools within their respective jurisdictions. [People v. Board of Education of Oakland (1880) 55 Cal. 331,

333-334; Engelmann v. State Board of Education (1991) 2 Cd. App. 4th 47, 53-54.]

The" doctrine of qualified immunity" safeguardsdl but the plainly incompetent or those
who knowingly violatethe law. 1f officers of reasonable competence would disagree on theissue of whether
achosencourse of actionis congtitutiona, immunity should be recognized. [Mdleyv. Briggs 475 U.S. 335,
341 (1986)] The Court must examine the conduct of the officidsin light of the conditutiond right that the

plantiff is attempting to assert, and the contours of the right must be sufficiently clear so that areasonable
officid would understand that what he is doing violates that particular congtitution right. [Anderson v.
Creighton, 483 U.S. 635, 640 (1987); Lytle v. Wondrash, 182 F.3d 1083, 1086-1087 (9th. Cir., 1999).]

Consequently, the individudly named defendants in this action were, as a matter of law,
acting in an " objectively reasonable manner” in exercisng ther discretion to select and determine the
materids to be included, or excluded, from the Digtrict'sHigh School curriculumand in their control over
the School Board Meetings and Agendas, and in their beliefs that they were not infringing upon Caldwell's
First Amendment Rights of Free Speech, the Establishment Clause, and /or denying many Due Process
Rights or Equal Protection of the Law under the Fourteenth Amendment. A government officid isentitled
to federa "qudified immunity,” even where reasonable officialsmay disagree asto hisor her conduct, aslong

as the concluson is " objectively reasonable” [ Gasho v. United States,. 39 F. 3d 1420, 1438 (9th

Circuit, 1994) ]
C. The § 1983 Action may be barred by the Statute of Limitations.

In addition, under 42 U.S.C. § 1983, thereis a one year datute of limitations, and from the
vague and nonspecific pleading of the “facts’ that are dleged asfirst occurring in the Spring of 2003 [See:
SAC, ParagraphNo. 13], it cannot be determined if these events occurred more than oneyear prior to the
filing of the initid complaint on, because Summons was not issued by the Court until January 12, 2005. The
Court is requested to take judicid notice of the date of filing of the complaint and the date summons was

issued in this case. [Federal Rulesof Evidence, Rule201] If theeventsthat giveriseto this SAC occurred

more than one year prior to the filing of the complaint, then these civil rights claims are barred by the
gpplicable one year satute of limitations.

d. Therewas a Failureto Exhaust Administrative Remedies.

23

MEMORANDUM OF POINTS & AUTHORITIES IN SUPPORT OF MOTION TO DISMISS
Case No. 2:05-CV-00061-FCD-JFM




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

Due to the vagueness of the SAC, the defendants cannot determine if the plaintiff has
exhaugted his adminidrative remedies with the Digtrict regarding his complaints about inclusion of the QSE
Policyinthe Didtrict's high school curriculum, whichisa prerequisiteto the bringing of this action, especidly
in regard to the bring of the pendent lite Cdifornia statutory, Code of Civil Procedure § 526a ("taxpayers

dam'") contained inthe SixthClamfor Rdiefinthe SAC. [Universty of Tennesseev. Elliott, 478 U.S. 788

(1986); Johnson v. City of Loma Linda (2000) 24 Cal.4th 61, 70-71; Westlake Community Hospital v.

Superior Court (1976) 17 Cal.3d 465; Miller v. County of Santa Cruz, 39 F.2d 1030 (9" Circuit, 1994).
]

Cddwdl has not properly pled that he has fully exhausted his administrative remedies
provided by the Didrict, nor have has he pled any facts showing tha he pursued ( exhausted) any dtate
judicia remediesin regard to the Sixth Claim for Rdlief, and as such, his § 1983 dam to enforce a State
datutes failsto sate aclam.

E. Therewas no Violation of the Establishment Clause of the First Amendment.

The SAC fals to state aclam for relief for " violation of the Establishment Clause"
of the First Amendment, because the teaching of evolutionary scientific theory is not the  establishment of
a rdigion, nor the teeching of religion, in the public schools. [Edwards v. Aquillard, 482 U.S. 578, 587-

597 (1987): Lemon v. Krutzman, 403 U.S. 602, 612-613 (1971); Peozav. Capistrano Unified School

Didtrict, 37 F. 3d 517, 521 (Ninth Circuit 1994)]
i
i

Cadwel's dlegations that the Didrict was violding the Establishment Clause of the First
Amendment by the allowance of the scientific theory of evolution , and the corollary of the Didtrict'srefusal
to adopt Caldwell's proposed QSE Policy (rdigious dterndive science), istotdly meritlessand it fallsto
date any clam for rdief. The following cases support the Didrict's position in this matter:

(1) The United State Supreme Court has unequivocally held that while the belief
in adivine creator of the universe is a reigious bdlief, the scientific theory of evolution is not ardigion, nor

the teaching of religion. [Edwardsv. Aquillard, 482 U.S. 578, 596-597]

2 Theindusion of the scientific theory of evolution isnot a rdigion and requiring an
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indructor to teach thistheory in his biology class is not a violation of the Established Clause of the Firgt
Amendment. [Peloza v. Capistrano Unified School Didtrict, 37 F. 3d 517, 521-522 (9th Circuit, 1994)]

3 In Edwards v. Aquillard, supra 596-597, the Louisana Cregtionism Act, which

included the "Balance Trestment for Creation-Science and Evolution-Science” , in the Public School
Ingtruction Act, violated the Establishment Clause of the First Amendment. The Supreme Court expresdy
found that the purpose of the Cresationism Act was to restructure the science curriculum to conform with a

particular rdigious viewpoint. [Edwards, suprata 593] It further found that this aternative religious

science program  severed no secular purpose, but was specificaly enacted to provide persuasive advantage
to aparticular religious doctrine. [Edwards, supra at 592]

Itisclear that Cadwell sought to have the Didtrict indude a particular rdigious viewpaint into
the Didtrict's High School curriculum by his advocation of the adoption of the QSE Policy by the School
Board. This act would have itsalf been aviolation of the First Amendment Establishment Clause, and the
Board's rgection of this proposal was objectively reasonable and in accordance with exising law.  The
Cddwell Clamsfor Reief based on the Establishment Clause of the First Amendment fails to state aclaim
for reief and is totaly without merit and frivolous, as a métter of law.

4 The Cddwel Clam for Rdlief based on the Establishment Clause dso fails the
Lemon Test as established in Lemon v. Krutzman, 403 U.S. 602, 612-613 (1971). Thisthree-ponged

test must be utilized by the Didtrict Court to determine if the actions of the Ditrict were "unconditutiond™ and

were an establishment of religion.  When thereisno vaid "secular purpose’, the Lemon Test isviolated.

[Edwards, supraa 597] The Board's (Didtrict's) rejection of the proposed QSE Policy reating to the
dternative evolutionary theory, regardless of the name of the policy, book or type of materials, as an
dterndive rdigious sciencetextbook, was entirely conditutiona, and withinits statutory discretion, and the
proposed adoption of QSE Policy for incluson as part of the Didtrict's High School science and biology
curriculum would have been aviolation of the Establishment Clause.

5) The Ninth Circuit is of the same accord. In Pelozav, Capistrano Unified School

Didrict, supraat 521, ateacher in that Didrict sued claiming that the Didtrict's actions established a Sate-

supported religion of evolutionism, or more generdly of "secular humanism.” Thiscondtitutiona attach was

clearly rejected by the Ninth Circuit. [Peloza, supra at 521-522]
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(6) The placing of an "anti-evolutionary sticker" on al public science textbooks
in Georgia (by the State) was found to a violation of the Establishment Clause and created excessive
governmenta entanglement withrdigious concerns. [ Semanv. Cobb County School Digtrict/Cobb County

Board of Education, 2005 U.S. Dist. LEXIS 432 (NDGA, 2005).]

(7 In Brown v. woodland Joint Unified Schoal Didtrict, 27 F. 3d 1373 (9th Circuit

1994) the Ninth Circuit affirmed the summary judgment entered by Judge William B. Shubb (EDCA)
dismissnga42 U.S.C. § 1983 daim againg the Woodland School Didtrict wherein the plaintiff daimed that

the use of certain maeridsin the classroom activities reated to witches, involved the teaching of witcheraft
and that the Didtrict was promoting the religionof witcheraft as part of the School Didrict'scurricllum.  The
Court of Apped appliedtheLemon T est and determined that there was no endorsement of witchcraft as
ardigion and no violation of the Firs Amendment Establishment Clause, and it found thet the Cdifornia
Sate Condtitution, Article IX, 8§ 8, providesthat no sectarian or denominationa doctrine shal be taught, or

ingruction thereon be permitted, directly or indirectly, in the common schools of the state. [Brown, supra
a 1385]

The Cddwdl's Edablishment Clause Violaion Clam for Rdlief is in essence based upon
the same premise asthe "witcheraft”" and " secular humanism™ cases, discussed supra. Therefore, Cadwell's
Egtablisiment Clause claim should be dismissed without out leave to amend, because he cannot State a
dam, asamatter of law. [Federal Rules of Civil Procedure, Rule 12(b)(6).] Itisclear that the Didtrict has

not established a rdigion, or adopted a religious viewpoint, by continuing to teach scientific evolutionary
theory inthe Didrict's High School curriculum, or by refusing to adopt the Cadwell QSE Policy whichwould
in fact adopt areligious viewpoint and involve excessve entanglement with a religious viewpoint, in violate

theLemon Test, aswdl asviolate the Cdifornia Condtitute Article IX, §8. [Lemon v. Krutzman, supra

at 612-613; Brown, supraat 1385; Peloza, supraat 517, 520-521.]

F. There was no Violation of the Equal Protection Clause of the Fourteenth
Amendment.
The SAC falls to state adam for rdief for any violation of the Equal Protection Clause
of the Fourteenth Amendment, because the Cadwell mugt dlege that the "classfication” of individuas is

"arbitrary, cgpricious and lacks areasonably related governmenta purpose. " [BankersLife & Casuaty Co.
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v. Crenshaw, 486 U.S. 71, 81-84 (1988)] The SAC failsthistest, and it does not properly dlege, or

show, any "suspect classifications' for the Sating of adamfor violationof the equal protectionclause of the
Fourteenth Amendment.

The dleged violation of the California Brown Act "open meding” daute [Cd.
Government Code § 54950, et seq.] doesnot raiseto theleve of a federa Condtitution Right, which is

enforcesble in a 8§ 1983 avil rights lawsuit, and any aleged violation thereof by the District was not a
violation of the Equa Protection Clause of the Fourteenth Amendment. [SAC, Paragraph Nos. 67-69]
Likewise, the dlegedviolationof the Cd. Education Code § 35145.5 , regarding the placing

of items on the School Board Agenda meetings, does not rise to the level of a federal Condtitutiond Right
subject to enforcement by afedera Didrict Court under a 8 1983 avil rightsdam. [SAC, Paragraphs Nos.
63-69]

Itistheintent of the Cdifornia State legidature that members of the public be able to place
matter "directly related" to school district business on the agenda of school district governing board meetings,
and that members of the public be able to address the board regarding items on the agenda as such items
are taken up. [Cd. Education Code § 35145.5] The Governing Boards are required to adopt

"reasonable regulations’ to insure that theintent of Legidatureis carried out.  Such regulaions ™ may
specify reasonable procedures’ to ensure the proper functioning of governing board meetings. [Cd.
Education Code § 35145.5]

Thisstatutory scheme does not provide Cadwell withan™ absoluteright™ toplaceanything
he wanted to onthe School Board'sAgenda.  Thiswould havethe effect of turning the Board Meetingsinto
an "unlimited traditional public forum,” whichisnot the intent of the State L egidature or the Cdifornia
Congiitution. [Perry Education Assn. v. Perry Local Educators Assn, 460 U.S. 37, 41 (1983)] Public

schools are not "public forums' for the purpose of unlimited fee speech under the First Amendment.
[Compare:  Capita Square Review And Advisory Board v. Knights Of The Ku Klux Klan, 515 U.S. 753,

760-763 (1995), where the "rdigious and political free speech” was being exercised in a full-fledged

traditiond public forum.]  Cdifornia law is of the same accord regarding the nature of public schools as

"non-public forums' for purposes of the Firss Amendment. [Reeves v. Rocklin Unified School Didricts

(3BDCA, 2003 ) 109 Cal. App. 4th 652, 662-663.]
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The state statute authorizesthe Governing Board to enact "reasonable regulations’ regarding
the agendaiitems and public participation in School Board meeting, which implicitly and explicitly meansthat
therights aleged by Cadwell as not "absolute” [SAC, Paragraphs Nos. 63-69]

The Board enacted "reasonable regulations’ and these regulations did not constitute a
"classfication of individuals' that was "arbitrary, capricious and lacking areasonably related governmenta
purpose.” The"classfication” was permitted by Statelaw, and thereisno violation of the Equa Protection
Clause of the Fourteenth Amendment, and Cadwell has no federd condtitutiond right to have the Didrict
Court intervene by declaratory rdief, injunctive rdief, or otherwiseinthis Cdifornia Stete legidative scheme
regarding open meetings and school board agendas.

In addition, Cadwell had an expressy authorized State remedy prescribed by datute

[Cdifornia Government Code § 54960.1], wherein he could have commenced an action by mandamus or

injunction [in state court] for the purpose of obtaining ajudicia determination that any action taken by the
Didlrict's Governing Board in violaion of Cdifornia Education Code § 72121 public meeting requirement
to have dl actions declared null and void. [Education Code § 72121(b)] He cannot, pursuant to a 42
U.S.C. §1983 civil rightsstatutory claim, haveafedera Digtrict Court determinehisrightsunder these state
datutes, and wherethereis comprehengve remedia scheme, Caddwell is precluded from bringing a8 1983
dam to enforce these statutory rights. [Sherwin-Williams Company v. Crotty, 334 F. Supp. 2d 187, 196

(NDNY 2004)]

Because Cddwdl is not a member of a "protected class’ and his dams do not involve a
"fundamentd right,” his federd equa protection clams are subject to "rationa bassreview." Under this
review, a court mudt reject an equal protection challenge to a statutory classification "if there is any
reasonably conceivable gate of facts that could provide araiond basis for the classfication.” [Carter v.
State of Arkansas, 392 F. 3d 965, 967-969 (8th Circuit 2004)]

A legidaive choice, such as the adoption of the Digtrict's science and biology curriculum

persuade to the statutory discretion of the Didtrict's Governing Board, may be based on rational speculation

unsupported by evidenceor empirica data" [FCC v. Beach Communications, Inc., 508 U.S. 307, 313 -
315 (1993)] Thus, al that needs to be shown is any reasonable conceivable State of facts that could

provide arationa basis for the classification, and it is not necessary to wait for further factua development,
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asaDidrict Court may conduct a"rationa bassreview" on amotion to dismiss. [lbid. 313 ] Cadwel's

Equa Protection Clam for Rdief cannot survive this "rationa basis review” test. [Carter v. State of

Arkansas, supra at 968|

G. There was no Violation of the Due Process Clause of the Fourteenth
Amendment.
The SAC falsto state aclaim for relief for violation of the Procedural Due Process under
the Fourteenth  Amendment, because Cadwell must dlege a deprivation of "life, liberty or a property

interes"  within the meaning of the Fourteenth Amendment's Due Process Clause. [Board of Regentsv.

Roth, 408 U.S. 564, 571 (1972)] The SAC does not do this, and there is dso no vaid claim for any

Subgtantive due process dams, because the chalenged state action survives a "rationa basis scrutiny.”
[Kleinv. McGowan, 198 F. 3d 705, 710 (8th Cir. 1999); Carter v. State of Arkansas, supraat 968-969. ]
I

Cddwdl's dlegations that the Didrict, and the individudly named defendants, made
"defamatory statements' about the plaintiff and/or hisrdigious beliefs, and that as aresult hisreputationwas

damaged, does not deprive him of any interest in"life, liberty or aproperty interest." [ Peloza, supraat 523]

There areinaufficent alegationsin the SAC to Sate any other deprivations coming within the ambit of the
Fourteenth Amendment. [Siegert v. Gilley, 500 U.S. 226 (1991); Peloza, supra at 523-524.]

The dlegations contained in the SAC that the "dleged” violations of the Califor nia Brown
Act open meeting statute, and/or of the California Education Code statutes, violate the Due Process
Clause of the Fourteenth Amendment are without merit, and no claim for relief can be maintained thereon.
[Frazer v. Dixon Unified School Digtrict (1993) 18 Cd. App. 4th 781, at 799

Thereisno legd bass for Caldwell's due process daim absent proof that he was deprived of some protected
property interest. [Public Utilities Commission v. United States, 356 F. 2d 236, 240-242 (9th Cir. 1966)]

Allegations of an injury to "reputation” by itsdf is not the deprivation of a”liberty interest”
[Paul v. Davis, 424 U.S. 693, 712 (1976): Peloza, supra at 523] No fundamentd right is aleged by

Cddwdl that is protected under the Substantive Due Process Clause or the Procedural Due Process Clause
of the Fourteenth Amendment. [Reno v Flores, 507 U.S. 292, 301-302 (1993); Griswold v. Connecticut,
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381 U.S. 479, 484-486 ((1965); Fieldsv. PAlmdale School District, 271 F. Supp. 2d 1217, 1223-1224

(CDCA, Southern Divison, 2003)]
A county's adoption of a noncompulsory family life and sex education curriculum did not

violate the parents or the students federal substantive due processrights. [Citizens for Parentd Rightsv.

San Mateo County Board of Education (1975) 51 Cal. App. 3d 1, 32-32; Fields, supraat 1222] In
deciding whether to expand the scope of substantive due process rights, the Supreme Court has cautioned

that courts should be reluctant to expand the concept because guideposts for responsible decision making
inthis unchartered area are scarce and open-ended. [Cdllinsv. Harker Heights, 503 U.S. 115, 125 (1992)]

InFields, supra 1217, the parents brought suit, pursuant to 42 U.S.C. § 1983 againg the

school digtrict and individuas based on the didtrict's digtribution of sexudly-explicit survey to their children
at andlementary school . InFields, supraat 1221, the parents argued that their right to direct the education

and upbringing of their children was violated. [Meyer v. Nebraska, 262 U.S. 390 (1923).] The Disdtrict

Court, however, found that the interest asserted in Fields, supraat 1223, was not afundamenta right and

not protected under the Fourteenth Amendment. It expresdy held that parents do not have a fundamenta
right to control a public school digrict's curriculum smply, becausethey have chosento send their children
to public school. [Fieds, supra 1223; Brown v. Hot, Sexy and Safer Productions, Inc., 68 F.3d 525,

533-534(1st Cir. 1995)]

The Didrict Court held that sncethe "liberty interest” that was asserted was not fundamental
it was not protected by the Fourteenth Amendment, and that no daim for relief could be stated under 42
U.S.C. § 1983, and the actionwas dismissed pursuant to Federal Rules of Civil Procedure, Rule 12(b)(6).

[Fidds, supraat 1223-1224.] Using the same logic, Cadwel's Due Process Claims should be dismissed

without |eave to amend.
H. No Taxpayer's Claim is Properly Stated Under California Code of Civil
Procedure 8§ 526a via a 8 1983 Claim for Relief.
The Sixth Claim for Rdief in the SAC fails to properly state any Cdifornia statutory
taxpayersdam, pursuant to Cd. Code of Civil Procedure § 526a, which canbemaintained asa42 U.S.C.

§ 1983 Civil Rights Clam. The federd Tax Injunction Act (28 U.S.C. § 1341) and principles of
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federal-state comity preclude afederal court from exercisng subject matter jurisdiction over chalengesto

the implementation and assessment of taxes based upon Condtitutiond principals. [Berry v. AlamedaBoard

of Supervisors, 753 F. Supp. 1508, 1509-1511 (NDCA, 1990)]

When there is a specific statute that excludes lidhility, it overrides the gpplicability of §

1983. In addition, the plaintiff is not entitled to enforce a state law statute under § 1983. [Baker v.

McCoallan, supra 144 n.3] Thus, asamatter of law, no clam for rdief for aCdiforniadate law "taxpayer's

suit" can be maintained in federa district court.

The Sixth Claim for Relief contained in the SAC to the extent that it is predicated upon a
Cdifornia State Condtitutiond right isbarred, and fails to state a Claim for Redlief, because Cadwell cannot
seek enforcement of Cdifornia State Condtitutiond rights through a federa § 1983 claim. [Pdoza v.

Capigtrano Unified School Didrict, 37 F. 3d517, 523 (9th. Cir., 1994)] Thus, no valid pendent lite State

cdam is gated in the Sixth Claim for Rdief, as a matter of law.

Federal courts are expressy prohibited from granting equitable and declaratory relief by

the Tax Injunction Act (28 U.S.C. § 1341), wherethereisaplain, gpeedy and efficient remedy in the
statecourt. [Berry, supraat 1511] Inour case, Cadwel had a"plain and speedy remedy” in the Cdifornia

courts. Hecould haveeaslly filed histaxpayer'ssuit in Placer County Superior Court, wherein he could have
properly sought hisinjunctive rdlief againg the Didtrict.
In addition, the Cdlifornia State Condlitution, Artide XV1, sec. 5 and Artide X, sec. 8,

prohibit the expenditure of public money for the direct, or indirect, support of any rdigious sect, church,
creed or sectarian purpose or for the teaching of any sectarian or denominationa doctrine; therefore, the
Cddwdl Clam that tax money should be withheld from the Didrict in order to promote his sectarianbeliefs
relating to his QSE Policy, would itsdlf violate the Cdifornia Condtitution, as well as bethe establishment of
ardigious viewpoint in violation of the United States Condtitution First Amendment Establishment Clause.

As such, no clam for rdief is gated by Cadwdl's Sixth Claim for Relief contained in the SAC. Itis
subordinated to the Establishment Clause. [Diloretov. Board of Education of the Downey Unified School

District (1999) 74 Cal. App. 4th 267, at 280-280]

l. Various Immunitiesand Privileges Bar This Action.

1. Thereis State Agent Immunity.
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Cdifornia" stateagentimmunity" isgpplicable to dl of the individualy named defendants,
because they are acting as agents of the State of Cdlifornia.  States and state officers sued in their officia
capacity are not considered persons under § 1983 and areimmune from liability under the Satute by virtue
of the Eleventh Amendment and the doctrine of sovereign immunity. [Venegas v. County of LosAngdes

(2004) 32 Cal. 4th 820, 828-829.] A suit againg adate officid in hisor her officid cgpacity is not a suit

againd the officer, but rather asuit againg the officid’ office.  Assuch, it is no different from a suit againgt
the State itself. [Venegas, supraat 829.]

Also, whether a public officia represents a county or a sate when acting in aparticular is
analyzed under state law, not federal law. [Venegas, supra 831; Pittsv. County of Kern (1998) 17 Cal.

4th 340, 348, 352-353] AsMcMillian v. Monroe County, 520 U.S. 781, 784-785 (1997) explains, the

rule exempting the sate and its officers from ligbility under § 1983 gpplies to suchofficersonly if they were
acting as state agents with fina policymaking authority over the complained-of actions. In our case, the
Didrict, itsoffidas and itsemployees were acting as "date agents' with find policy making authority for the
Didtrict's High School science and biology curriculum, adoption of which is mandated by the Cdifornia
Education Code.

Sincethe Ninth Circuit has hdd that Cdiforniaschool didtrictsare state agenciesfor Eleventh
Amendment purposes[Beanger v. MaderaUnified School Didtrict, 963 F. 2d 248 (9th Circuit 1992)], then

Eleventh Amendment sovereign immunity gopliesto the case, and there is no subject matter jurisdiction.

Cddwdl hasinappropriately brought this action in federd Didtrict Court, and it should be ordered dismissed
for lack of jurisdiction. State immunity extends to sate agencies and state officerswho act on behdf of the
state and, therefore, can assert the state's Eleventh Amendment immunity from suitin federd court. [ Natural

Resources Defense Council v. Cdifornia Dept. of Transportation, 96 F. 3d 420, 421 (9th Cir. 1996);

Quiroz v. State Board of Education, 1997 U.S. Dist. LEXIS 24154 *3-5 (EDCA 1997)]

2. Thereis California Absolute Discretionary |mmunity.
Under Cdifornialaw, thereis" absolute discretionary immunity” for the

actions of the Didtrict's School Board members. [Cal. Government Code § 820.2; Cadwell v. Montoya

(1995) 10 C4d. 4th 972, 985-986] Also, if the Board members are immune, o is the Didrict. [Cdl.

Government Code 8 815.2(b); Kemmerer v. County of Fresno (1988) 200 Cal. App. 3d 1426, 1435
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1436; Kayfetz v. Sate of Cdlifornia (1984) 156 Cal. App. 3d 491, 496.]

In our case, the various individualy named Board Members, Officids and employees were

are vested with discretion pursuant to Cdifornia Government Code § 820.2 and made appropriate

discretionary decisons regarding the indusion, and/or exduson, of Cadwel's viewpoint religious QSE
Policy from the Didtrict's High School science curriculum.  They are absolutely immune from liability under
Cdifornialaw. [Cal. Government Code § 820.2; Diloreto, supraat 282-283]

3. Thereis Absolute Privilege Under California Law.
There is " absolute privilege" under Cdifornia Civil Code § 47(a) and (47)(b) for dl

"communications' made by Officdds and employeesof the Didtrict, and when there is absolute privilege by
the employees, thenthisisapplied to the Didtrict. [Government Code § 815(b): § 815.2(b); Kemurrer v.

County of Fresno, supra 1435-1436.] The absolute defense of the discharge of an officid duty privilege,

under CdiforniaCivil Code § 47(a), cannot be*“plead around” by the plaintiffs. [Silbergv. Anderson(1990)

50 Cal.3d 205, 212; Adamsv. Superior Court (1992) 2 Cal. App. 4" 521, 529-530. ]
The Cdifornia date officid discharge of duty privilege, applies to dl torts other than

maidous prosecution, induding abuse of process, defamation, invasion of privacy, fraud, negligence,
negligent misrepresentation, and emotiona distress claims. Harris v, King (1998) 60 Cal. 4™ 1185, 1187-

1188: Sacramento Brewing Co. v. Desmond, Miller & Desmond (1999) 75 Cd. App. 4" 1082, 10886,

1089. Sipple v. Foundationfor Nat. Progress (1999) 71 Cal. App. 4" 226, 240; Ascherman v. Natanson

(1972) 23 Cal. App. 3d 861, 864-866. The Didtrict Court is required to apply the Cdifornia sate

Satutory privilegesto this action.

4, Thereis State Sovereign | mmunity.

Thereis"” statesovereign immunity” fromsuit for violation of state laws in federd court,
and date officials and agencies cannot be or sued in their "official capacities,” when the " state may be
financially liable." SincetheDidrict ispart of the Cdiforniacongitutionally mandated State wide system
of public education, it is part of the sovereign and cannot be sued in a taxpayers suit clam under Cdifornia

Code of Civil Procedure § 526a, because state funds would be used to pay any such judgment, or in

complying with injunctive rdief. [Quiroz v. State Board of Education, 1997 U.S. Didrict LEXIS 24154,

(EDCA 1997, William B. Shubb, Judge): Belanger v. MaderaUnified School Didtrict, 923 F. 2d 248, 254
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(Ninth Circuit, 1992); Butt v. State of Cdlifornia (1992) 2 Ca. App. 4th 668, 685; Los Angeles County

v. Kirk (1905) 148 Cd. 385, 387-388;_Kichmann v. L ake Elsinore Unified School District (2000) 83 CAl.

App. 4th 1098; Wilson v. Board of Education (1999) 75 Cal. App. 4th 1125, 1134-1141]

This action has been ingppropriately filed in Federal Didrict Court in violation of the
Sovereign Immunity of the State of Cdifornia and its agents, induding the Didrict and its officids, officers
and employees named herein, and inviolaionof the Eleventh Amendment.  The Digtrict Court must dismiss
this action because it has no subject matter jurisdiction over these defendants.
[Venegas, supra831; Fittsv. County of Kern (1998) 17 Cdl. 4th 340, 348, 352-353; Natural Resources

Defense Council v. Cdifornia Dept. of Transportation, 96 F. 3d 420, 421 (Sth Cir. 1996); Quiroz v. State

Board of Education, 1997 U.S. Dist. LEXIS 24154 *3-5 (EDCA 1997): Sherwin-Williams Company V.

Crotty, 334 F. Supp. 2d 187, 195-197 ]

v
REQUEST FOR SANCTIONS, ATTORNEYSFEESAND COSTS
The SAC filed by the plaintiff is totaly without merit, frivolous, and violates Federal Rules
of Federd Civil Procedure, Rule 11, and was only brought to advance a"poalitica™ and "religious’ agenda

againg the Didlrict, and to harassits Board Members, Officidsand employees, in retdiation for itsfalure
to adopt his QSE Policy into the Didtrict's High School science and biology curriculum.  [Rules of Federdl

Civil Procedure, Rule 11(b)(1)]

It wasfiled in "bad faith,” and brought in the face of overwhelming contradicting United
States Supreme Court authority, overwheming contradicting Ninth Circuit Court of Appedscaseauthority,
overwheming Eagtern of Cdifornia Digtrict Court contradicting authority, and in the face of overwhelming
Cdifornia State law authorities and governmental immunities. [Sprewell v. Golden State Warriors , 231 F.

3d 520, 530 (Ninth Circuit, 2000)]

Likewise, the SAC does not meet the tests for advocating changesin the law, because the
dams advanced by Cddwdll are not "judiified by exiging law™ and are "frivolous' argumentsfor andteration
in existing law. [Rules of Federal Civil Procedure, Rule 11(b)(2); Brunt v. Service Employess Internationd

Union, 284 F. 3d 715, 721 (7th Circuit, 2002)]

The Didrict has expended substantia fundson costs and attorneys fees to defend this case,
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and to provide a defensesto its offidds and its employees, and it is entitled to an award of attorneys fees,
costs and sanctions under Federal Rules of Civil Procedure, Rule11, and dsounder 42 U.S.C. §1988.

[Peloza v. Capigtrano Unified Schoal Digtrict, 37 F. 3d 517, 523-524 (9th Circuit, 1994)] Sanctions are

properly awarded againgt inpro se litigants, suchas Cadwell, especialy sinceheisaso apracticing attorney
a law, and againg his associate counsel and the Pacific Judtice Indtitute, both of whom signed the SAC.
7

The Didtrict hereby request leave of Court to file a motion and present supporting
Declarations and other evidence to establish the amount of fees and costs expended in the defense of this
entirdy frivolous and merit less SAC by Cadwell and this associate counsdl, Kevin T. Snider and the Pecific
Justice Indtitute, his dter ego, once the Court has granted the Didtrict'sMotionto Dismiss, without leave to
amend. [Federal Rules of Civil Procedure, Rule 11(c)(1)(A) and (B).]

\%
CONCLUSIONS

For dl of the afore-mentioned reasons, the Didrict is entitled to adismissa of the SAC,
pursuant to Rule 12(b)(1), because it fals to properly state subject matter jurisdiction, and to adismissd,
because the SAC doesnot plead sufficient materid facts to sate federd clamsfor rdief, pursuant to Rule
12(b)(6), without leave to amend, and/or to sufficiently sate "pendent” claims under Cdifornialaw

In the dternative, due to the vagueness, ambiguity and confuson created by the pleading
of the SAC, the Didtrictis entitled to an order dismissing the SAC for failure to plead a concise "short and
plan” satement, under Rule 8(a), and /or in the dternative for order requiring the Paintiff to file a more
definite statement by way of a Third Amended Complaint.
DATED: April 20, 2005 LAW OFFICE OF MATHEW D. EVANS

BY

JAMESB. CARR
Attorneys for Defendants ROSEVILLE JOINT
UNION HIGH SCHOOL DISTRICT; JAMES
JOINER; R.JAN PINNEY; TONY MONETTI;
STEVEN LAWRENCE; DONALD GENASCI; and
RONALD SEVERSON.
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