
UNITED STATES DISTRICT COURT 
EASTERN DISTRICT OF KENTUCKY 
CENTRAL DIVISION at LEXINGTON 

 
C. MARTIN GASKELL,    ) 
        ) 
 Plaintiff,      ) 
        ) CIVIL ACTION NO. 09-244-KSF 
vs.        )  
        ) 
UNIVERSITY OF KENTUCKY,   ) 
        ) 
 Defendant.      ) 
        ) 
 

PLAINTIFF’S MEMORANDUM OF LAW IN RESPONSE TO DEFENDANT’S 
MOTION FOR SUMMARY JUDGMENT 

 
Defendant’s motion for summary judgment under Fed. R. Civ. P. 56 should be denied for 

one simple reason: it does not and cannot satisfy the standard set forth in this Rule. 

Plaintiff’s memorandum of law in opposition to Defendant’s motion is divided into two 

general sections.  The first discusses the most potent issues of material fact in this case; the 

second discusses the relevant law and why Defendant is not entitled to judgment as a matter of 

law. 

I. PLAINTIFF’S RESPONSE TO DEFENDANT’S SATEMENT OF THE CASE1 

A. Words of the Search Committee Chair, Tom Troland 
 
If Martin were not so superbly qualified, so breathtakingly above the other 
applicants in background and experience, then our decision would be much 
simpler. We could easily choose another applicant, and we could content 
ourselves with the idea that Martin’s religious beliefs played little role in our 
decision. However, this is not the case. As it is, no objective observer could 
possibly believe that we have excluded Martin on any basis other than religious.  
 

 

                                                 
1 Plaintiff has already submitted, in its memorandum in support of partial summary judgment, a 
detailed account of his statement of relevant facts.  (Doc. 19.)  Plaintiff incorporates herein by 
reference said statement of facts.   
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(Doc. 38,  Ex. 35, subject line: “The Gaskell Affair,” emphasis supplied.)2 

These are not the words of a stranger to the University’s search to fill the position of 

observatory director; they are not the opinions of an outsider considering this case in hindsight.  

They are the first-hand observations of Tom Troland, the University professor charged by the 

Physics and Astronomy Department Chair, Michael Cavagnero, to lead the search committee in 

hiring a director for the newly established observatory at the University.  And these are not 

words written months or years after the fact.  They were written in an email to Cavagnero just 

days prior to the committee’s vote to recommend Tim Knauer for the position and thereby reject 

Martin Gaskell.  In this same email, Troland observes: 

It has become clear to me that there is virtually no way Gaskell will be offered the 
job despite his qualifications that stand far above those of any other applicant. 
Other reasons will be given for this choice when we meet Tuesday.  In the end, 
however, the real reason why we will not offer him the job is because of his 
religious beliefs in matters that are unrelated to astronomy or to any of the duties 
specified for this position. (For example, the job does not involve outreach in 
biology.) 
 

(Id.) 

 Troland’s factual conclusions as to the religious-based reason for denying Gaskell the 

position for which he was “superbly qualified” are based, according to Troland himself, on first 

hand knowledge and observation.  As Troland wrote to Patty Bender, the University Equal 

Employment Officer who investigated the complaint of religious discrimination submitted by 

Professor Mike Kovash: 

I was part of the entire process that led to this decision. I know what observatory 
committee members said in meetings and privately, not just their e-mail 
comments. I know that the university (not your office!) chose an applicant with 
almost no relevant experience over one with immense experience in virtually 
every aspect of the observatory director's duties. And I know that this choice was 

                                                 
2 As used in this brief, “Doc.” refers to docket entries and “Ex.” refers to deposition exhibits. 
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made (to a significant extent) on grounds that have nothing to do with the job as 
advertised nor with the job as envisioned by our department. 
 

(Doc. 38, Ex. 45.) 

 Defendant attempts to deflect the import of Troland’s statements by pointing to his 

deposition testimony where Troland said he wrote the email “in the heat of the moment,” that 

“he had sent the e-mail in anger,” that he “clarified that he no longer believed the committee 

acted against Gaskell based on his religious viewpoints.”  (Def. Memo., 14.)  Far from resolving 

any factual dispute between the parties, these deflections by Troland and Defendant confound the 

matter even more and raise additional questions that only a jury can decide: did Troland not 

really mean what he said in his emails?  If not, why not?  Are these explanations believable?    

 Whatever Troland may think or believe today about the emails he wrote then, they speak 

for themselves.  His attempt to explain away and recast these statements during his deposition, 

after his employer was sued on the basis that, in the words of Troland himself, “no objective 

observer could possibly believe that we have excluded Martin on any basis other than religious,” 

is for the finder of fact to evaluate, weigh, and decide — not this court on a motion for summary 

judgment.  Indeed, a jury is free to reject the explanations proffered by Troland in explaining his 

emails and arrive at the conclusion that, to summarize words of the search committee chair, the 

real reason the University did not offer Gaskell the job was because of his religious beliefs in 

matters that are unrelated to astronomy or to any of the duties specified for this position of 

observatory director. 

 If Troland’s emails are not enough to establish a genuine issue of material fact as to 

whether the University discriminated against Gaskell based on his religious beliefs, the court 

need only consider the statements of others who played a role in the University’s search for an 

observatory director. 
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B. Gaskell on Evolution and Creationism 

 Before delving into these statements, however, one thing should be established for 

purposes of the following factual and legal discussion: Gaskell does not reject the theory or fact 

of biological evolution.  As Gaskell wrote clearly and unequivocally in his “Modern Astronomy, 

the Bible, and Creation” (hereinafter “MABC” and to be discussed in further detail below): 

• With respect to the position, “God made everything pretty much as it is now in 
six 24-hour days about 6000 years ago,” Gaskell writes, “I have a lot of respect 
for people who hold this view because they are strongly committed to the Bible, 
but I don’t believe it is the interpretation the Bible requires of itself, and it 
certainly clashes head-on with science.”  (Page 4.) 
 
• “‘Creationists’ attack the science of ‘evolutionists’.  I believe that this sort of 
attack is very bad both scientifically and theologically. The ‘scientific’ 
explanations offered by ‘creationists’ are mostly very poor science and I believe 
this sort of thing actually hinders some (many?) scientists becoming Christians.”  
(Page 5.) 
 
• “The evidence is very good (and gets stronger every year) that all life on earth 
descended (i.e., evolved from) from a common origin.”  (Page 8.) 
 
• “I personally have no theological problem with the idea of God doing things in 
the ways described in modem theories of evolution…”  (Page 9.) 
 
• “As I’ve said above, I believe the evidence for common descent of species is 
very strong and I have no personal theological trouble with the theory of 
evolution…”  (Page 12.)3  
 

(Doc. 21, Ex. 4.) 

 Given the clarity of these statements, set forth in the document sent to every member of 

the search committee, any assertion (to be detailed herein) that Gaskell is a creationist, does not 

believe in evolution, or believes the Bible or science discounts evolution, is specious and raises 

                                                 
3 It is important to note that Gaskell does not cite MABC in his curriculum vitae as a scientific 
paper or article.  In fact, he does not list it in his CV at all.  The self-described “lecture notes,” 
once available on his personal, not professional, website,  is a “web version of a handout  . . . 
intended for Christians and others interested in Bible and science questions (particularly 
astronomical ones). In it I give my responses to some of the questions I am most frequently 
asked on the subject of the Bible and modem astronomy.”  (Doc., Ex. 4, p. 1.) 
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the factual question of whether Gaskell was denied the position, in part or in whole, based on his 

scientific views (as defendant asserts) or his religion (as plaintiff argues).4 

C. Religion is the Focus 

 Quite early in the search process, before any telephone or personal interviews of any 

candidates, Sally Shafer sent an email to Troland and Cavagnero.  (Doc. 40, Ex. 4.)  In the email, 

Shafer copied links to Gaskell’s website and his lecture notes, “Modern Astronomy, the Bible, 

and Creation,” and commented, “[c]learly this man is complex and likely fascinating to talk with 

— but potentially evangelical.”  (Id., emphasis supplied.)  What is telling about this comment is 

Shafer’s focus.  She does not comment that Gaskell “potentially” misunderstands science or 

potentially misapplies the scientific method, but that he is “potentially evangelical.”  This 

statement, raising the possibility that Gaskell is of a certain religious persuasion clearly raises an 

alarm, as alarming as saying that a job applicant is potentially Jewish or potentially African-

American.  As discussed herein, Shafer’s focus on Gaskell’s religious beliefs, identity, and 

expression, became the focus of all concerned. 

 In fact, in response to Shafer’s email, Cavagnero responded that he was aware of 

Gaskell’s documents and spoke “at some length” with Gaskell’s former chair about the subject.  

Cavagnero continues: 

Personally, I believe in the freedom of religion, and have no trouble with Martin 
so long as he does not use the classroom or official university sites as a pulpit. 
 
His former Chair indicated to me that he would get student comments like “it’s 
nice to have a prof who actually believes in God”. But never comments like “I 
resent his using class time to talk about religion.” 
 
Certainly, the committee should be made aware of the issues. 

                                                 
4 As argued in Plaintiff’s memorandum in support of summary judgment, however, there are no 
genuine issues of material fact as to Plaintiff’s mixed-motive claim and Plaintiff is entitled to 
judgment as a matter of law on this claim.  (Doc. 19.) 

Case: 5:09-cv-00244-KSF-REW   Doc #: 43    Filed: 10/15/10   Page: 5 of 40 - Page ID#:
 2026



6 

 
(Doc. 39, Ex. 19.) 

As with Shafer, the question is one of focus.  Cavagnero does not respond to Shafer’s 

email that he believes in academic freedom or freedom of scientific inquiry, but “freedom of 

religion.”  This religious-based focus is supported by Cavagnero’s conversation with Gaskell’s 

former chair at the University of Nebraska-Lincoln, Roger Kirby.  (Doc. 39, Cavegnero Dep., 

92:8-14; Ex. 12.)  While Cavagnero and Kirby discussed various matters relating to Gaskell’s 

qualifications and abilities, Cavagnero also “raised the questions of whether his personal 

religious beliefs affected his job performance …”  (Doc. 39, Ex. 12.)  Cavagnero goes on: 

My contact, who had read all of his teaching evaluations, indicated that a small 
percentage of students would comment that “it was refreshing to meet a scientist 
who actually believed in God.” But he indicated that he had never read a 
complaint about the manner in which Martin discussed religious issues in the 
classroom. Apparently, he had, on occasion, invited students who were interested 
in these issues to discuss them as a group outside of class. 
 

(Id.) 

Nothing in the record of this case indicates that Cavagnero asked Kirby anything about 

Gaskell’s understanding of the scientific method or his views on biological evolution.  Rather, 

Cavagnero zeroed in on Gaskell’s “personal religious beliefs” as affecting his job — a question 

Cavagnero does not recall ever asking of a job reference other than Gaskell.  (Doc. 39, 

Cavagnero Dep., 102:10-19.)  

Cavagnero wrote in his response to Shafer that he was already aware of the issue raised 

by Shafer.  While there is some conflicting evidence about this issue, it appears that he was made 

aware of it by University Professor Moshe Elitzur, who was not, contrary to Defendant’s 
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suggestion, a member of the search committee.5  According to Elitzur, he approached Cavagnero 

and asked whether him whether he knew Gaskell was a “creationist.”  (Doc. 34, Elitzur Dep., 

7:22-25.)  Elitzur told Cavagnero that “we are 70 miles from the creation museum and there’s no 

way you can avoid the headline in the Herald-Leader saying U.K. hires a creationist for public 

outreach.”  (Id. at 8:2-6.) 

For Elitzur, the “first couple of sentences” of MABC, which Elitzur looked up himself, 

was enough for Elitzur to brand Gaskell a creationist: “It was clear, he was talking about theistic 

and atheistic -- atheistic principle -- atheistic science and so on and so forth, which was enough 

for me to -- yeah.”6  (Id. at 11:12-18; 17:6-11.) 

Whatever Eliztur means by this, frankly confused, statement, the introductory paragraph 

to MABC states, in relevant part: 

… there are more than just two extreme views on the origin of the universe and 
that the majority of scientists who are Christians adhere neither to the view that 
the Bible is irrelevant to the earth’s origin (which exponents of atheistic evolution 
claim) nor the view that God made the earth essentially as it now is in six 24-hour 
periods about 6000 years ago (the “young earth creationist” position.) 
 

(Doc. 21, Ex. 4, p. 1.) 

This is hardly a scientific statement — nor is it meant to be.  It is, simply, an observation 

by Gaskell that, according to him, a majority of scientists who identify themselves as Christian 

do not accept either extreme of (1) the Bible is irrelevant to understanding the earth’s origins, or 

(2) a literalist view of the Bible.  Such an observation is hardly enough to characterize Gaskell as 

a creationist, a scientific creationist, or one who does not accept scientific truths and discoveries.   

                                                 
5 Defendant states that Elitzur was on the committee (Def. Memo., p. 12), but neither Cavagnero 
nor Elitzur himself thought so.  (See Doc. 34, Eliztur Depo., 6:19-23; Doc. 39, Ex. 21.)  
6 If only Elitzur would have read beyond the first couple of sentences, he would have discovered 
Gaskell’s true opinion of evolution and creationism.  See supra, p. 4. 
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Be that as it may, and despite the fact that Gaskell’s statements in the MABC could 

hardly be used by advocates of the Creation Museum, which assumedly advocates a position 

Gaskell rejects as “very poor science,”7 Cavagnero took his concerns to the Dean Steven Hoch 

and Provost Kumble Subbaswamy.  In an email to these two gentlemen, worth quoting 

extensively, Cavagnero writes: 

Swamy and Steve,  
 
I have asked our Observatory Committee to select a Director for the MacAdam 
Student Observatory. One of the candidates they have short-listed is something 
close to a “creationist”. (While he accepts evolution, and finds biblical 
justification for it, he maintains that it does not apply to human beings. He also 
maintains several websites supporting his view: 
http://incolor.inetnebr.com/gaskell/genesis.html) He is an accomplished 
astronomer who does excellent research with undergraduate students, and he has 
more experience teaching and doing outreach than the rest of the applicant pool. 
 
Moshe Elitzur, who is not on the committee, thinks I am making a huge public 
relations mistake by allowing the committee to even consider this candidate . .  . 
 
Up until now, committee discussions have largely focussed [sic] on this 
candidates excellent research and teaching record at other institutions, and have 
relegated the above question to the “freedom of religion” drawer. This has been 
my inclination as well, but I am reluctant to dismiss any suggestions that come 
from Moshe, who often knows better. 
 
Would you care to advise? 
 

(Doc. 39, Ex. 21.) 

Several things are critical to note in this email.  First, Cavagnero makes it clear that 

Gaskell is “an accomplished astronomer.”  He does “excellent research with undergraduate 

students.”  He “has more experience teaching and doing outreach than the rest of the applicant 

pool.”  Clearly, according to Cavagnero, at the time he wrote this email, there are no problems 

                                                 
7 For more information on the Creation Museum, a point of discussion among some of the 
University professors, see website <<http://www.creationmuseum.org>>. 
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with Gaskell’s qualifications, experience, and talents vis-à-vis the position of observatory 

director. 

What, then, is the problem for Cavagnero?  Gaskell is “something close to a creationist.”  

As with Elitzur, Cavagnero is wrong.  The citation included in Cavagnero’s email is to MABC, 

the document where Gaskell unequivocally states, contrary to Cavagnero’s reading that Gaskell 

does not believe evolution applies to human beings, “The evidence is very good (and gets 

stronger every year) that all life on earth descended (i.e., evolved from) from a common origin.”  

(Doc. 21, Ex. 4, p. 8.)  (See also, id. at p. 12: “As I’ve said above, I believe the evidence for 

common descent of species is very strong and I have no personal theological trouble with the 

theory of evolution…”) 

What is most remarkable about Cavagnero’s email, however, is, once again, the question 

of focus.  Cavagnero does not say he was content to relegate the question of Gaskell’s beliefs on 

creation and evolution to the “academic freedom” drawer, or the “freedom of scientific inquiry” 

drawer.  Cavagnero wrote “up until now,” he was content to relegate the question to the 

“freedom of religion” drawer.  Religion, not science.  Religion, not scientific method.  

In response to Cavagnero’s request for guidance, Hoch (with whom Subbaswamy 

agreed), suggested that the paper be considered a scholarly paper and that the committee should 

decide whether the paper, in addition to others Gaskell might have written, are “good science.”  

(Doc. 39, Ex. 22.)  Hoch suggests some questions they should ask, including, “is the ‘young 

earth creationist position’ [Gaskell] advocates supportable on the basis of the standards of 

science?”  (Id.)  While it is interesting that Hoch makes the same mistake as Cavagnero and 

others in attributing to Gaskell a position he clearly rejects, what is more interesting is 

Cavagnero’s email forwarding Hoch’s email to the members of the search committee.  (Id.)    
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In this email, Cavagnero relates to the committee the Lexington Herald Leader fear 

expressed to him by Elitzur, a fear completely unfounded, as discussed above, and states: “Of 

paramount importance, at least in my mind, is Martin’s rights of free speech and religious 

freedom.”  (Id.)   Once again, it is a question of focus.  According to Cavagnero what is of 

“paramount importance,” is not Gaskell’s right of academic freedom or scientific inquiry, but 

Gaskell’s “rights of free speech and religious freedom.”  (Id.)  Religion, not science, was clearly 

at the forefront of Cavagnero’s mind. 

Cavagnero was not the only one to link the committee’s consideration of Gaskell to 

freedom of speech and religion.  Steve Ellis, another member of the search committee, who 

noted that only he and a few others of the department have “actually been in harms way in 

support of our basic freedoms, particularly religion and speech,” noted that the committee should 

be sensitive to “Martin’s freedom of speech and religious beliefs.”  (Doc. 27, Ex. 12, emphasis 

supplied.)  When asked during his deposition why he referenced “religion,” Ellis responded that 

“it’s an underlying theme in everything we discussed…”  (Doc. 27, Ellis Dep., 36:17-20.)  When 

asked again, “When you say it’s been underlying everything, you mean religion; is that correct?”  

Ellis responded, “Yeah, religion and freedom of speech.  I think they go together in this 

particular instance.”  (Id. at 37:10-13.) 

And as it was for Cavagnero and Ellis, so it was for MacAdam.  Defendant has already 

set out an extensive statement from MacAdam’s deposition testimony regarding the observatory 

and Gaskell.  (Def. Memo., pp. 19-20.)  In this statement, MacAdam brings up, among other 

things, evolution (which Gaskell accepts as a matter of science), the creation museum (Gaskell 

calls young earth creationism “very poor science”), the Scopes trial (the relevancy of which is 

difficult to fathom), and the fact that the “hot topic” of evolution has nothing to do with 

Case: 5:09-cv-00244-KSF-REW   Doc #: 43    Filed: 10/15/10   Page: 10 of 40 - Page ID#:
 2031



11 

astronomy, with the observatory, or with science education (something Gaskell never claims it 

does).  Based on these considerations, MacAdam concludes that “Gaskell’s positions and his 

involvement and evidently enthusiasm, creating lengthy web pages . . . threatened to confuse the 

establishment of the observatory and the role that we wanted it to play in the university and in 

the community.”  (Id. at p. 20.) 

Given the fact that Gaskell accepts evolution, rejects creationism, and has never opined 

that the “hot topic” evolution has anything to do with astronomy, observatories, or science 

education, MacAdam’s conclusion about Gaskell arousing confusion is insupportable.  It is more 

than apparent that MacAdam’s real problem with Gaskell is that Gaskell does something 

scientists do not do: talk about religion. 

If you read things that are written by scientists, and I’ll say more specifically by 
physicists or astronomers or biologists, they don’t talk about things as portrayed 
in the Bible or in Native American mythologies or in Norse mythologies or any 
other traditions, cultural traditions or religious traditions. They talk about science. 
 

(Doc. 33, MacAdam Dep., 19:18-24.)8 

In other words, for MacAdam, Gaskell is somehow less than a scientist because Gaskell, 

in his MABC, writes (according to MacAdam with evident enthusiasm) about something other 

than science; namely, the Bible, religion, and his religious beliefs.  In fact, when MacAdam was 

asked during his deposition whether the concern raised in Gaskell’s website — Gaskell’s “views 

of religious things in relation to reconciling what is known scientifically about how the world 

developed and what is represented in the Bible” — was “a factor” in his decision as to whom to 

vote for, MacAdam replied that it was.  (Id. at 17:18-23; 20:19-24.) 

 

                                                 
8 That scientists do not discuss such matters would come as surprise to Sir Isaac Newton, whose 
writings on religious topics are quite voluminous.  See <<http://www.newtonproject. 
sussex.ac.uk/prism.php?id=44>>. 
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D. The Biologists Weigh In 

 What MacAdam said about Gaskell, as well as science and religion, is similar to what 

University biologist, Jeffrey Osborn, had to say. Cavagnero contacted Osborn to help the 

committee decide the scientific validity of Gaskell’s writings, pursuant to Dean Hoch’s 

suggestion.  And contrary to Defendant’s assertion (Def. Memo., pp. 12, 13, 24), the opinion of 

the biologists played a role in the committee’s and Cavagnero’s decision not to hire Gaskell for 

the position.  (See infra, at pp. 20-22.) 

Before reviewing Osborn’s analysis of Gaskell’s website, including MABC and other 

documents, a few preliminary observations are in order: (1) Osborn is not an expert in 

astronomy, biblical interpretation, or cosmology (the three general subject matters of Gaskell’s 

paper) (Doc. 31, Osborn Dep. 38:1-14); (2) Osborn believes that the entirety of MABC is “a 

document in regard to religion and Christianity and [Gaskell’s] views about religion” (Id. at 

39:4-6); (3) MABC is not a work of scientific research (Id. at 40:24-41:2); (4) “the paper is not 

about science.  It’s about religion” (Id. at 41:13-14); (5) the “principal aim” of MABC is 

“reflections on religion” (Id. at 41:18-20). 

Given these conclusions, one would wonder why Osborn, asked by Cavagnero to give a 

scientific assessment of MABC, did not simply respond “the paper is not a scientific paper, but a 

religious one, and I am no expert in religion.”  Osborn’s deposition testimony on this point is 

enlightening: 

Q: . . . If you think that the principal aim of this document [MABC] was religion, 
why did you not simply say to Dr. Cavagnero, this is not a piece of scientific research, 
there's nothing to assess scientifically in this document? 
A. There were other website pieces that were listed in Dr. Cavagnero's original URL 
that did pertain to scientific views. 
Q. Okay. And what were those? Which ones are you referring to? 
A. Well, he talks about in Exhibit No. 6, he talks about his astronomy courses, he 
talks about, you know, the things that he’s done in courses that he's taught. And that’s 
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perfectly fine, and I assessed those, and that was all part of the links that were in the 
original URL. I could not assess the astronomy. I was asked to assess this link. 
 

(Id. at 42:3-19.) 

Exhibit 6, to which Osborn refers, is a “Professor Profile” page of Martin Gaskell while 

at the University of Nebraska – Lincoln.  (Osborn’s Deposition Ex. No. 6 is attached hereto as 

Ex. 1.)  On this webpage, Gaskell is asked, among other things, to identify his favorite quote and 

his favorite class to teach. Gaskell identifies James 4:8 as his favorite quote (“Draw near to God 

and he will draw near to you”) and says the following about his favorite class: 

“If I had to pick a favorite I think I’d say Astronomy 103 (Descriptive 
Astronomy). For me the joy of teaching courses like that stems from my being a 
Christian and getting to explain something about God's universe. I like exposing 
people to what the universe they live in is like, and explaining things about it they 
probably didn't know or realize before….” 

 
(Id.) 

For Osborn, these are more than mere personal remarks, or statements about motivates 

Gaskell as a person: 

Q. . . . Anything there [in Exhibit 6] which would indicate that Dr. 
Gaskell would fail to keep religion and science separate in his duties in either 
outreach or -- 

A. This link appears today to be a listing of undergraduate classes and 
thoughts about his teaching at the university and – 

Q. Well, it says here – 
A. -- and he has scriptures quoted, and he has statements about 

religion intertwined within his concepts of astronomy. 
Q. So do you think, then, that Dr. -- do you see this as evidence that 

Dr. Gaskell has no intention of keeping religion and science separate in terms of 
outreach or in terms of education? 

A. I see this particular document as one that does mix his religious 
beliefs with those of science. 

 
(Doc. 31, Osborn Dep., 50:14-51:5.) 

 Hence, according to Osborn, a scientist who publicly identifies himself as a Christian, 

cites a passage from Scripture as his favorite quote, and indicates that what personally motivates 
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him in teaching astronomy are his religious beliefs improperly mixes science and religion is 

unworthy to play a role in science, science education, or science outreach at the University of 

Kentucky.  This is no exaggeration.  As Osborn states in his report to Cavagnero, which 

Cavagnero forwarded to the members of the committee:  

I strongly believe that when it comes to the concepts of religion and science, they 
should remain on different levels of a college of arts and sciences. Geskell [sic] 
clearly has no intention of doing such and I would firmly assert to you that in any 
position of outreach this will most certainly bring both internal and external 
problems to the department, the college and the university. 
. . .  

In this regard, it will be difficult to justify or support the building of an ‘outreach 
science’ team within the college with these types of individuals that choose to 
ignore empirical evidence in their understanding of the nature of science.  

 
(Doc. 39, Ex. 35, p. 1.)9 
  

Even though Osborn does not think MABC is a scientific paper, but a religious one, 

Osborn nonetheless points out two statements that he asserts are “simply incorrect and without 

scientific basis.”  (Id.) 

The first statement from MABC Osborn analyzes is the following:  

It is true that there are significant scientific problems in evolutionary theory (a 
good thing or else many biologists and geologists would be out of a job) and that 
these problems are bigger than is usually made out in introductory 
geology/biology courses, but the real problem with humanistic evolution is in the 
unwarranted atheistic assumptions and extrapolations. 

 
(Id.)  Though Osborn concludes, with respect to this passage, it “could not be further from 

correct,” Osborn, in fact, fails to actually say what is incorrect about it.  (Id.)  Osborn writes, 

                                                 
9 Osborn no doubt would have objected to the likes of Copernicus, Kepler, Galileo, Newton, and 
Einstein obtaining the position of observatory director — all of whom are quoted in MABC as 
saying things which, according to Osborn’s standard, mix science and religion.  As far as biology 
is concerned, one wonders whether Osborn would question the scientific credentials of Francis 
Collins, the head of the genome project, and current director of the National Institutes of Health 
on account of Collins’ book, The Language of God: A Scientist Presents Evidence for Belief 
(Free Press: 2007). 
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directly after quoting the above statement, “[i]n actuality, the empirical and embedded evidence 

for genetic change and the concept of evolution has become overwhelming within the past 50 

years.”  (Id.)  But this not contradict or undermine what Gaskell writes here or elsewhere.  As 

noted throughout this brief, Gaskell does not reject the theory or fact of evolution in MABC, and, 

in fact, accepts it.  Gaskell’s statement, for example, that “[t]he evidence is very good (and gets 

stronger every year) that all life on earth descended (i.e., evolved from) from a common origin,” 

says, in essence, what Osborn states here. (Doc. 21, Ex. 4, p. 8.)  Osborn, who wrote to 

Cavagnero that he did a “considerable amount of searching, reading and inquiry in response to 

the scientific validity of the various aspects of Martin Geskell [sic] and his website,” should have 

been aware of this and Gaskell’s numerous other comments on the subject of evolution. (Doc. 

39, Ex. 35, p. 1.)10 

The problem with Osborn’s understanding of the statement he quotes from MABC is his 

failure to appreciate the difference between saying there are problems with evolutionary theory 

and problems in evolutionary theory.  In other words, Gaskell does not question evolutionary 

theory as such, i.e., that there are problems with evolutionary theory; he suggests there are 

problems in evolutionary theory which have yet to be resolved — hence his parenthetical joke 

about this being a good for thing for biologists and geologists (there are problems yet to be 

solved).11  This distinction was not lost on Osborn’s colleague, James Krupa, who testified in his 

deposition as follows: 

Q. Are there problems in evolutionary theory that remain to be resolved?  

                                                 
10 In fact, Osborn read enough of MABC to conclude that “[i]n general, Geskell [sic] avoids the 
issue of evolution within this website and his online interpretations.”  (Doc. 39, Ex. 35, p. 1.) 
11 The fact that Gaskell repeatedly states in MABC that he accepts evolution further supports this 
reading of Gaskell’s choice of prepositions — something Osborn should have, but did not, take 
into account. 
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A. All science is continuing to answer more questions. That will happen in any 
branch of science forever. So when one -- if one claims that all issues in nature are now 
answered by evolutionary theory, we’re still answering. 
Q. So there are still problems to be solved in evolutionary theory? 
A. Yes. 
 

(Doc. 24, Krupa Dep., 28:4-13.) 

Osborn’s failure to read and understand what Gaskell wrote about evolutionary theory in 

MABC is enough to discredit his “scientific” assessment of Gaskell’s position on this question. 

Osborn’s second specific problem with Gaskell’s MABC is Gaskell’s statement on 

“intelligent design.”  The statement from MABC Osborn discusses is the following: 

While discussing controversies and interpretations of Genesis I should mention 
something that is /not/ an interpretation of Genesis: what is called “Intelligent 
Design”. This movement, which is often erroneously confused with young-earth 
creationism, is simply exploring the question of what evidence there is in the 
universe for design by an intelligence. This is a general, non-religious question 
(although with obvious religious implications), and there is no opinion on the 
interpretation of Genesis. 

 
(Doc. 39, Ex. 35, p. 2.)  Osborn immediately responds: 
 

Both Jim Krupa and I could not disagree more with this web statement of Dr. 
Geskell. ID is most certainly NOT a “general, non-religious question”. It is 
presented in it’s [sic] entirety from a religious point of view, which neither of us 
have a quibble with. However, to present ID within the context of empirical 
evidence based science is incorrect and unfounded. 

 
(Id.) 

Osborn is certainly free to opine that intelligent design is “presented in it’s entirety from 

a religious point of view,” but there are several problems with the remark with respect to Gaskell 

and his MABC: (1) Gaskell does not say here or elsewhere he subscribes to “intelligent design,” 

much less advocates it; (2) Osborn offers no authority to suggest that intelligent design is 
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presented “in its entirety from a religious point of view,” nor why he thinks this to be the case;12 

and, most importantly, (3) Gaskell does not discuss here or elsewhere intelligent design within 

the context of science, as Osborn incorrectly suggests.13  (In fact, as previously noted, MABC, 

according to Osborn, is not a scientific paper at all, but a religious one.) 

   Osborn’s disagreement with Gaskell’s brief mention and description of intelligent 

design, keeping in mind that the statement comes from a document which Osborn states is not a 

work of scientific research but “religious reflections,” is hardly enough to conclude that “[t]his 

type of misinterpretation of science is carefully couched within many aspects of the website.” 

(Doc. 39, Ex. 35, p. 2.) 

 In fact, Osborn, who appears to have no qualms about arriving at a “scientific opinion” 

based on what he reads in the newspaper “which may or may not be factual” (a questionable use 

indeed of the scientific method),14 undermines his entire testimony and report by offering a 

scientific analysis of what he describes as a religious document.  

Much more in Osborn’s report to Cavagnero, which Cavagnero forwarded to the search 

committee, can be described and refuted by looking to MABC itself.  For purposes of responding 

to Defendant’s motion for summary judgment, however, enough has been said.  A jury, 

comparing what Gaskell himself has written to Osborn’s “analysis” of Gaskell’s writings could 

readily conclude that what Osborn (and the committee) thinks is a scientific assessment is, in 

actuality, nothing more than a shoddy diatribe, a self-refuting and failed effort to find scientific 

                                                 
12 In fact, at least one scholar, Bradley Monton, formerly at the University of Kentucky, now at 
the University of Colorado at Boulder, has written a book entitled Seeking God in Science: An 
Atheist Defends Intelligent Design (Broadview Press: 2009). 
13 In fact, Gaskell could simply be stating here that he believes intelligent design is neither a 
religious nor scientific theory, but a philosophical one. 
14 See Doc. 31, Osborn Dep., 17:18-18:13. 
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deficiencies where none can be found in order to keep a publicly professed Christian from 

obtaining a position at the University of Kentucky. 

 In addition to Osborn’s report, Cavagnero forwarded the comments of University biology 

professors James Krupa and Sheldon Steiner to the committee.  (Doc. 39, Ex. 35, pp. 2-3.)  

According to Krupa: “To have an anti-evolution scientist come to UK and be involved with 

science outreach will be a disaster despite the person’s area of science.”  (Id. at p. 2.)  The 

problem with Krupa’s statement, as well as the entirety of his comments, is that, to state yet 

again, Gaskell is not anti-evolution. 

 Krupa’s basis for categorizing Gaskell as somehow “anti-evolution” comes from a lecture 

Gaskell presented at the University of Kentucky, at the invitation of the University’s Physics and 

Astronomy Department, to discuss the interplay of science and religion.  Gaskell’s lecture, which 

Krupa thought was “very interesting,” indeed, according to Krupa, “wonderful,” concluded with 

a question and answer period.  (Doc. 24, Krupa Dep., 14:2-4; 18:4-11.)  During this period, 

which Krupa did not remain for the entirety of (id. at 17:15-17), Krupa and Gaskell had an 

exchange about evolution.  According to Krupa, Gaskell said something along the lines of 

“there’s no evidence for evolution or very little evidence for evolution.”  (Id. at 17:4-7.)  This 

was followed up, according to Krupa, with an exchange regarding “transitional forms.”  (Id. at 

15:14-23.) 

 Gaskell remembers the interchange slightly differently.  According to Gaskell, whose 

lecture notes reflect the fact that Gaskell has “no problem with evolution,” Krupa asked for a 

clarification of Gaskell’s views on evolution.  (Doc. 21, Gaskell Dep., 61:7-13.)  Krupa 

presumedly asked for the clarification because, according to Gaskell, Gaskell made the point that 
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evolution does not explain everything and “there’s a lot about evolution that is not understood.”  

(Id. at 66:12-13.)   

 Both accounts of what happened at the lecture are admittedly shaky, and while there is no 

recording or transcript of what was said by whom, we do have Gaskell’s lecture notes which he 

used when he gave his talk, “Modern Astronomy, the Bible, and Creation” (MABC).  (Id. at 

58:7-8.)  These notes nowhere substantiate what Krupa thinks Gaskell said, i.e., that there is little 

or no evidence for evolution.  Indeed, as repeatedly pointed out, Gaskell says in his lecture notes 

the exact opposite. 

 Whatever was said, however, at the lecture of 1997, ten years prior to Gaskell applying 

for the position of observatory director, is, or should have been, irrelevant to those interested in 

assessing Gaskell’s views on science and evolution.  The committee, as well as Osborn and 

Krupa, had in their hands MABC, and to the extent Gaskell’s views on evolution were even 

relevant to serving as the University’s first observatory director, Gaskell’s views are most 

certainly not “creationist,” and indeed fully accepting of evolution. 

 In Steiner’s comments, forwarded to the committee members by Cavagnero, Steiner 

opens with the following analogy: “Biology would not hire an individual who supports the thesis 

that the sun revolves around the earth. No matter how good a biologist he/she was.” (Doc. 39, 

Ex. 35, p. 3.)  The clear implication of this statement is that Gaskell holds a position as untenable 

and unscientific as belief in a geocentric solar system.  Any fair reading of MABC, however, 

shows this is not the case, and, in fact, Steiner testified during his deposition that he did “not 

particularly” intend such an analogy as applied to Gaskell’s positions.  (Doc. 32, Steiner Dep., 

40:21-25.) All Steiner meant, a meaning not readily apparent from his strongly worded 

statement, is that “People are publishing or putting stuff on and publishing stuff, and if it were 
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reverse, I’d want to get information from the physics department. That’s what I meant by that.”  

(Id. at 41:1-11.)  Whatever Steiner means by this explanation, this is not was communicated to 

the committee by Steiner’s statement.15 

 The three biologists and the committee were not the only ones to consider MABC.  On 

October 19, 2007, Troland forwarded a link to MABC to Eugenie Scott and asked whether 

Gaskell had ever “popped up” on her “radar screen.”  (Troland Deposition Ex. No. 39 is attached 

hereto as Exhibit 2.)  Eugenie Scott, a former faculty member of the University of Kentucky, is 

the head of the National Center for Science Education, an organization wholly dedicated to 

defending the teaching of evolution in public schools.  (Doc. 24, Krupa Dep. 43:3-18.)  Contrary 

to the aggressive comments found in the emails of the biology troika, Eugenie Scott opined as 

follows: “Gaskell hasn’t popped onto our radar as an antievolution activist. Checking his web 

site and affiliations (and also with a friend in Nebraska) it seems as if, as you already know, he is 

very religious, but accepting of evolution.”  (Troland Dep. Ex. 39.)  Scott, whose organization 

has been at the forefront of attacking the scientific validity of intelligent design, said nothing of 

Gaskell’s comments on this point.  Moreover, Scott opined that so long as Gaskell was “clear 

about sticking to the science, he could be a good person for the job.”  (Id.) 

Defendant maintains, by means of Cavagnero’s deposition testimony, “[e]ven without the 

biologists’ input, Cavagnero’s impression was that the advisory committee was leaning toward 

Tim Knauer as its choice to fill the observatory director’s position.”  (Def. Memo., p. 12.)  In 

contrast to Cavagnero’s “impression” is what Troland wrote to Gary Ferland: 

It does truly look as if Gaskell has been blackballed by the biologists.  Mike C. 
implies that the Dean would never go for the hire, it would create too much 

                                                 
15 What was also withheld by Steiner in his email to Cavagnero is his opinion that Gaskell 
actually subscribes to the theory of evolution.  (Doc. 32, Steiner Dep., 32:9-11.)  As Steiner 
testified, “He [Gaskell] says so in that article [MABC].”  Id. 
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friction with biology.  Too bad in many ways.  Gaskell is head and shoulders 
above any of the other applicants in experience, and he is, as you know, a well 
respected research scientist with lots of publications, citations and successful 
grant proposals.  His CV would put to shame many members of our faculty.   
 

(Doc. 37, Ex. 28.) 

Also, Sally Shafer, in response to an email from Gary Ferland reflecting on the opinions 

of the biologists, wrote as follows: “If the job were solely about physics and astronomy and 

within the university I would strongly agree with you that Martin’s beliefs on biology and 

religion don’t matter a hoot and should not figure in the discussion at all.”  (Doc. 40, Ex. 15, 

emphasis supplied.)  While Shafer attempted to explain this statement in her deposition, saying 

that Osborn’s summary of how Gaskell views science is what was actually important (Doc. 40, 

Shafer Dep., 56:23-57:10), the negative implication of this is clear: because the job was not 

solely about physics and astronomy within the university, Gaskell’s beliefs on biology and 

religion do matter. 

Moreover, if the committee were leaning towards Knauer over Gaskell prior to the input 

from the biologists, it was not leaning far enough when the committee met on October 16, 2007.  

According to an email by Troland summarizing this hour and a half meeting, before the 

biologists weighed in and after the face to face interviews, no consensus “developed regarding a 

leading candidate, and no hiring recommendation came out of this meeting.  So we will need to 

meet again.”  (Doc. 39, Ex. 32.)16  Cavagnero agreed that according to Troland’s summary there 

was no consensus as to a leading candidate.  (Doc. 39, Cavagnero Dep., 171:9–172:5.) 

Finally, with respect to the input from the biologists, Cavagnero wrote to Troland:  

                                                 
16 Cavagnero forwarded the comments of the biology trio on October 17, 2007, the day after the 
meeting where the committee did not arrive at a consensus as to a leading candidate.  (Doc. 39, 
Ex. 35.) 
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Evolution is middle school science. For a scientist to make public claims that 
evolution is not only incomplete, but flat out wrong, puts his credibility as a 
scientist on the line. This is something Martin did, not anyone at UK. 

 
(Doc. 39, Ex. 40.) 

Given the fact, as discussed repeatedly herein, and clearly set forth in the document 

MABC that Cavagnero was well aware of, namely, that Gaskell does not believe evolution is 

“flat out wrong” — in fact, the contrary is the case — one can fairly assume that Cavagnero’s 

opinion was based on his reading of the “analyses” provided by the biologists.  In fact, one need 

not assume this at all, as Cavagnero himself said as much in his deposition:   

As I’ve said all along, I was not -- I’m not in a position to make a decision about 
whether he’s -- his statements in that document are accurate or not.  But the 
biologists certainly through their responses were indicating to me that they felt 
that he was flat-out wrong in some of the things he was saying about evolution.17 

 
(Doc. 39, Cavagnero Dep., 201:3-9.) 

There is simply no doubt that the opinions of the biologists played a substantial role in 

the committee and Cavagnero’s decision not to hire Gaskell. 

In sum, the opinions and statements of the biologists shared by Cavagnero with the 

committee — that Gaskell improperly mixes science and religion, is anti-evolution, and is on par 

with one who believes the sun revolves around the earth — are all baseless assertions, not truly 

grounded in anything Gaskell wrote in MABC or elsewhere.  A jury could reasonably conclude 

with respect to the biologists who weighed in, what it could reasonably conclude with respect to 

the search committee’s consideration of Gaskell: that the opposition to Gaskell was not based on 

                                                 
17 What is interesting about Cavagnero’s opinion that Gaskell’s views are “flat out wrong” on 
evolution is that weeks before conveying this opinion to Troland, Cavagnero wrote to Dean 
Hoch and the provost that Gaskell “accepts evolution,” though according to Cavagnero, Gaskell 
maintains “it does not apply to human beings.” (Doc. 39, Ex. 21.) Due to the opinion of the 
biologists, Cavagnero’s understanding of what Gaskell actually thinks about evolution went from 
half right to flat out wrong himself. 
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science, scientific method, or scientific opinions, but his religion — Gaskell’s public profession 

and expression of his Christian faith and identity. 

E. Dr. C. Martin Gaskell vs. Tim Knauer 

 Several facts are important to state with respect to the qualifications, experiences, and 

professional activities of both Gaskell and Knauer in response to Defendant’s statement of the 

case. 

Gaskell has Ph.D. in Astronomy and Astrophysics (Gaskell Deposition Ex. No. 3 is 

attached hereto as Ex. 3, PL 04); Knauer has a master’s degree in science (Knauer Dep., 17:8-15, 

attached hereto as Ex. 4).   

Prior to obtaining the position of observatory director, Knauer, had no experience 

working with an observatory — only the use of his personal telescopes.  (Knauer Dep., 33:4-7.)  

Gaskell was Project Director of the University of Nebraska-Lincoln Observatory for six years 

and its Observatory Coordinator for eight.  (Gaskell Dep., Ex. 3, PL 08.; see also, Gaskell’s 

“Observatory, Teaching, and Outreach Experience,” id. at PL 28-30.)    Gaskell has also worked 

with observatories at University of Texas-Austin (Doc. 21, Gaskell Dep., 18:16-19:1-8), the 

State University of New York (Id. at 22:7-12), and the University of Michigan (Id. at 23:1-5).  

Unlike Gaskell, who initiated the construction of the UNL observatory (Gaskell Dep., Ex. 3, PL 

28), and, in fact, offered advice to Cavagnero and MacAdam about the MacAdam observatory 

(Id., Gaskell Dep. 73:9-74:10), Knauer had no experience in the creation of an observatory 

(Knauer Dep., 33:8-9).  After leaving the University of Kentucky, Knauer “remained immersed” 

in astronomy, “but at an amateur level.” (Knauer Dep., 34:6-15.)   While he read papers on 

astronomy and “spent a lot of time with telescopes out under the skies,” he never worked with an 

observatory during this time.  (Id.)  
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From the time he left the University of Kentucky in 2000 to the time he applied for the 

position of the MacAdam observatory director in 2007, Knauer had no teaching experience.  

(Knauer Dep., 32:24-33:3.)  Gaskell had several years teaching, and, in fact, was the recipient of 

numerous awards in teaching excellence.  (Gaskell Dep., Ex. 3, PL 04-06.)  Moreover, Gaskell 

has also conducted research projects with undergraduate students and has supervised master and 

doctoral students.  (Id.)    

In contrast to Knauer, who has only published his master’s thesis and an article entitled, 

“The Physics Teacher” (Knauer Dep., 33:10-34:1), Gaskell has been widely published in 

refereed journals and conference books, has co-edited two books, and is the author of editorials 

and articles for minor publications.  (Gaskell Dep., Ex. 3, PL 12-27).  

Also, from the time he was at the University of Kentucky until the time he applied for the 

position, Knauer did not participate in any outreach or public education programs, or perform 

any voluntary work involving education or science.  (Knauer Dep., 35:4-13.)  Gaskell, on the 

other hand, has been involved in numerous outreach and service projects. (Gaskell Dep., Ex. 3, 

PL 07-09).  At the time he applied for the position, Knauer was not a member of any professional 

organizations.  (Knauer Dep., 34:16-19.)  Gaskell is a member of numerous astronomy related 

professional organizations. (Gaskell Dep., Ex. 3, PL 04-05).  Gaskell has been invited to speak at 

conferences around the globe and has participated in seminars and colloquia both here in the 

United States and abroad (Id. at PL 09-10).  Knauer once gave a talk at the Minnesota 

Astronomical Society.  (Knauer Dep., 35:14-19.)  Gaskell has been the recipient of a number of 

research grants (Gaskell Dep., Ex. 3, PL 10-11); Knauer has never received a grant.  (Knauer 

Dep., 36:8-10.) 
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 When the above comparisons between Gaskell and Knauer are read in light of the criteria 

of the job applicant as set forth in the advertisement for the position (Doc. 21, Ex. 1), as well as 

Cavagnero’s suggested additional criteria (Doc. 35, Ex. 4, pp. 1-2), there is an obvious question 

of fact as to who was more qualified to serve as the University’s first observatory director.18 

 Defendant maintains that the face-to-face interviews were enough to turn the committee 

against Gaskell, but the record does not support this conclusion.  As already noted, on October 

16, 2007, when the committee met to discuss the candidates (prior to receiving the emails from 

the biologists), there was no consensus as to whom should be awarded the position.  In fact, 

while Cavagnero’s account of his own face to face interview with Gaskell, wherein Cavagnero 

bought up the subject of MABC, does not note any problems with Gaskell’s interview, the 

account of his interview with Knauer indicates that Knauer “was reluctant to go through the job 

description exercise that the other applicants completed.”  (Doc. 39, Exs. 29 and 30.) 

 Finally, if the future observatory director’s views on biological evolution were truly 

important to the committee (as they appear to have been for most of the members and certainly 

the biologists), then one would think Knauer would have been asked his views were on the 

subject.  Knauer, however, was never asked this question, and in fact suggested the topic would 

have been irrelevant anyway: 

Q. During your day of face-to-face interviews with professors and staff 
members at the University of Kentucky, did anyone ask you anything regarding 
biological evolution? 
A. Not that I recall, no. I think I would have remembered that. 
Q. Why would you have remembered that, do you think? 
A. It would have been quite off topic, I think, from astronomy. 

 
(Knauer Dep., 36:11-20.) 

                                                 
18 In fact, the draft of the report sent by the committee to Cavagnero, which includes the majority 
of the committee’s reasons in support of Knauer and Troland’s dissenting view, raises the same 
questions of qualifications and experience.  (Doc. 38, Ex. 40.) 
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In fact, according to Knauer, who, since taking over as observatory director has interacted 

with “thousands” of children and the general public, the subject of biological evolution “has 

never come up,” nor the subject of science and religion.  (Id. at 39:13-19; 40:12-18; 41:4-15.)  

Moreover, in his capacity as observatory director, Knauer has never worked with Osborn, with 

Krupa (he does not even know them by name) or with anyone else in the University biology 

department.  (Id. at 11:23-12:5.) 

II. DEFENDANT IS NOT ENTITLED TO JUDGMENT AS A MATTER OF LAW 

Summary judgment is appropriate only where “there is no genuine issue as to any 

material fact and that the movant is entitled to judgment as a matter of law.”  Fed. R. Civ. P. 

56(c).  In considering such a motion, “the district court must construe the evidence and draw all 

reasonable inferences in favor of the nonmoving party.”  Jones v. Potter, 488 F.3d 397, 403 (6th 

Cir. 2007) (citation omitted). The central issue is “whether the evidence presents a sufficient 

disagreement to require submission to a jury or whether it is so one-sided that one party must 

prevail as a matter of law.”  Id. (quoting Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 251-52 

(1986)). 

Plaintiff’s complaint, claiming religious discrimination under Title VII, alleges that 

“Gaskell was not hired for the position of Observatory Director based, in whole or in part, on 

Gaskell’s religious beliefs and his expression of these beliefs.”  (Doc. 1, ¶ 29.)19  Gaskell thus 

“advances both a single-motive theory and a mixed-motive theory of unlawful discrimination.” 

Farris v. Clinton, 602 F. Supp. 2d 74, 80, n.2 (D.D.C. 2009) (noting that where plaintiff alleged 

                                                 
19 Plaintiff also alleged in his complaint, “Gaskell’s religious beliefs, and his expression of them, 
were motivating factors in defendants’ decision not to hire Gaskell for the position of 
Observatory Director.”  (Doc. 1, ¶ 30.) 
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that the decision not to hire her was based in whole or in part on her race and gender, plaintiff 

advanced both theories of discrimination).  These theories will be discussed seriatim. 

A. Defendant is Not Entitled to Summary Judgment on Plaintiff’s Mixed Motive 
Theory 

 
Section 107 of Title VII provides the following: 

Except as otherwise provided in this subchapter, an unlawful employment 
practice is established when the complaining party demonstrates that race, color, 
religion, sex, or national origin was a motivating factor for any employment 
practice, even though other factors also motivated the practice. 
 

42 U.S.C. § 2000e-2(m). 

The purpose and effect of this section was “to eliminate the employer’s ability to escape 

liability in Title VII mixed-motive cases by proving that it would have made the same decision in 

the absence of the discriminatory motivation.”  White v. Baxter Healthcare Corp., 533 F.3d 381, 

397 (6th Cir. 2008) (citation omitted).  In the Sixth Circuit, the burden-shifting framework of 

McDonnell Douglas/Burdine (discussed in detail below) does not apply to summary judgment 

motions involving Title VII mixed-motive claims.  Id. at 399.  Rather, as applied to the instant 

case, Gaskell “need only produce evidence sufficient to convince a jury” that (1) the University 

did not hire him for a position for which he applied, and (2) Gaskell’s religion “was a motivating 

factor” in this decision.  Id. at 400 (quoting 42 U.S.C. § 2000e-2(m)) (emphasis in decision). The 

evidence supporting the mixed-motive claim can be direct or circumstantial and the standard is 

not a difficult one to surmount: 

[The] burden of producing some evidence in support of a mixed-motive claim is 
not onerous and should preclude sending the case to the jury only where the 
record is devoid of evidence that could reasonably be construed to support the 
plaintiff’s claim. 
 

Id. (emphasis supplied).  Moreover, as “inquiries regarding what actually motivated an 

employer’s decision are very fact intensive, such issues will generally be difficult to determine at 
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the summary judgment stage and thus will typically require sending the case to the jury.”  Id. at 

402 (citation omitted) (internal marks removed). 

As demonstrated above, in response to Defendant’s statement of the case, the record is 

hardly “devoid” of evidence to support Gaskell’s claim under a mixed-motive theory.  To the 

contrary, the record is plentiful with evidence that a motivating factor in the University’s 

decision not to hire Gaskell was Gaskell’s religion.  In fact, the evidence is so one-sided that 

plaintiff has filed a motion for partial summary judgment on his mixed-motive claim.  (Doc. 18.) 

As the memorandum in support of this motion discusses at length plaintiff’s mixed 

motive theory and why he is entitled to partial summary judgment, plaintiff will not rehash those 

arguments here.  (Doc. 19.)  A few words by way of summary, however, are in order.   

According to Tom Troland, the chair of the search committee, Gaskell’s religion was not 

a factor in the decision not to hire him for the position at issue, it was the factor: “no objective 

observer could possibly believe that we have excluded Martin on any basis other than religious.” 

(Doc. 38,  Ex. 35.)  For Michael Cavagnero, the chair of the physics and astronomy department, 

the debate generated by Gaskell’s website, including MABC, which, according to Cavagenro 

“undoubtedly” mentions Gaskell’s “religious beliefs,” was an “element” in the decision not to 

hire Gaskell.  (Doc. 39, Cavagnero Dep., 160:6; 200:1-8.)  For Keith MacAdam, Gaskell’s 

“views of religious things in relation to reconciling what is known scientifically about how the 

world developed and what is represented in the Bible” was “a factor” in his decision not to 

support Gaskell. (Doc. 33, MacAdam Dep., 17:18-23; 20:19-24.)  Steve Ellis stated that religion 

was an “underlying theme in everything we discussed.” (Doc. 27, Ellis Dep. 36:17-20.)  Sally 

Shafer, who early in the search process raised the issue that Gaskell is “potentially evangelical,” 

stated that if the position were “solely about physics and astronomy and within the university” 
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then Gaskell’s “beliefs on biology and religion” would not matter. (Doc. 40, Exs. 4, 15.)    The 

committee, however, was searching for someone who would have “a significant presence in the 

world of teachers” (id. at ex. 4), as though, in that case, Gaskell’s views on biology and religion 

would matter. 

 In its memorandum in support of summary judgment, Defendant writes: 

. . . most of UK’s reasons have nothing at all to do with religion. And those 
reasons that do touch on religion have nothing to do with his religious beliefs –– 
they concern his flawed views of scientific theory, which may or may not be 
shaped by his religion. 
 

(Def. Memo., pp. 16-17, emphasis in original.) 

 This argument, which admits that some of Defendant’s reasons “touch on religion,” is 

tantamount to saying every time a committee member spoke of religion, religious freedom, or 

freedom of religion, they were not really talking about Gaskell’s religion, his religious beliefs, or 

his expression of those religious beliefs, they were really talking about Gaskell’s “scientific 

theory.”  This argument holds no water, as the statement of facts above makes abundantly clear. 

Moreover, as also described above, Osborn’s assessment of Gaskell’s writings is woefully 

flawed.  Osborn himself identified Gaskell’s MABC not as a work of “scientific research,” but as 

a work of “religious reflections.”  To criticize on scientific grounds a religious work, as Osborn 

purports to do, is to do the very thing Osborn decries: mix science with religion.  Osborn’s 

analysis thus undermines itself.  With respect to the two passages in MABC Osborn specifically 

addresses, Osborn is wrong.  Contrary to Osborn’s baseless assertions, Gaskell accepts the theory 

of evolution and Gaskell nowhere opines that intelligent design is a valid scientific theory.  

Osborn’s analysis of both MABC and Gaskell’s profile page indicates that Osborn’s difficulty 

with these writings is not with Gaskell’s scientific theory, but with Gaskell’s public profession of 

his religious beliefs and how these beliefs do not necessarily conflict with science.  If Gaskell 
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had not posted his lecture notes online or publicly stated that James 4:8 is his favorite quote, or 

that God motivates him in his study of astronomy, Osborn would have had nothing to say. 

Because, however, Gaskell was open and public about his religious beliefs, including the belief 

that his religion does not conflict with astronomy, this became a factor in Osborn’s analysis and, 

thus, Defendant’s decision. 

 The various references to religion in the record do not relate to science, scientific theory, 

scientific method, or scientific inquiry.  They relate to religion, Gaskell’s religion, and it is clear 

that his religion was a motivating factor in Defendant’s decision not to hire him. 

 Under the “relatively lenient summary judgment standard lenient standard” applied to a 

mixed-motive claim, Defendant is not entitled to summary judgment. Spees v. James Marine, 

Inc., No. 09-5839, 2010 U.S. App. LEXIS 16477, *20 (6th Cir. 2010). 

B. Defendant is Not Entitled to Summary Judgment on Plaintiff’s Single-Motive 
Claim. 

 
Under his single-motive claim, Gaskell may establish his case of unlawful discrimination 

under Title VII through either direct or circumstantial evidence.  Baxter, 533 F.3d at 392, n.5.  

See also Talley v. Bravo Pitino Rest., Ltd., 61 F.3d 1241, 1245 (6th Cir. 1995) (“[a] plaintiff may 

establish a prima facie case of discrimination either by presenting direct evidence of intentional 

discrimination by the defendant or by showing the existence of circumstantial evidence which 

creates an inference of discrimination”). 

The direct evidence and circumstantial evidence paths are mutually exclusive; a 
plaintiff need only prove one or the other, not both.  If a plaintiff can produce 
direct evidence of discrimination then the McDonnell Douglas-Burdine paradigm 
is of no consequence.  Similarly, if a plaintiff attempts to prove its case using the 
McDonnell Douglas-Burdine paradigm, then the party is not required to introduce 
direct evidence of discrimination. 
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Kline v. TVA, 128 F.3d 337, 348-39 (6th Cir. 1997).20  The difference between these two 

evidential paths has consequences with respect to the burden of persuasion.  While the burden of 

persuasion stays with the plaintiff throughout the McDonnell Douglas-Burdine analysis, in a 

direct evidence case, the defendant has the burden to show that its stated reason for acting 

against the plaintiff was not pretextual.  Weberg v. Franks, 229 F.3d 514, 522-23 (6th Cir. 2000); 

Johnson v. University of Cincinnati, 215 F.3d 561, 572 (6th Cir. 2000) (citation omitted). 

Gaskell enjoys both direct and circumstantial evidence to support his claim of religious 

discrimination. 

B.1 Direct Evidence to Support Gaskell’s Claim 

As just stated, Gaskell’s direct evidence is not subject to the burden-shifting McDonnell 

framework that applies to circumstantial evidence cases.  DiCarlo v. Potter, 358 F.3d 408, 415 

(6th Cir. 2004).   Direct evidence is evidence which, if believed, “requires the conclusion that 

unlawful discrimination was at least a motivating factor in the employer’s actions.”  Id.  Direct 

evidence of discrimination “does not require a factfinder to draw any inferences in order to 

conclude that the challenged employment action was motivated at least in part by prejudice 

against members of the protected group.”  Id. (citation omitted). 

While direct evidence of discrimination in the employment context is relatively rare, see 

Kline, 128 F.3d at 348, the instant case presents one of those rare occasions.  The strongest direct 

evidence of religious discrimination in this case comes from Professor Tom Troland.  As 

previously described, in an email written to Mike Cavagnero, Troland writes: “. . .we could 

content ourselves with the idea that Martin’s religious beliefs played little role in our decision.  

However, this is not the case.  As it is, no objective observer could possibly believe that we have 

                                                 
20 The McDonnell Douglas-Burdine paradigm is set forth detail below. 
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excluded Martin on any basis other than religious.” (Doc. 38,  Ex. 35.)  Troland continues: “In 

the end, however, the real reason why we will not offer him the job is because of his religious 

beliefs in matters that are unrelated to astronomy or to any of the duties specified for this 

position.”  (Id.)  Troland was hardly an outsider to the search and advisory process.  Indeed, as 

chair of the committee, he participated in the interviews of the candidates, discussions of the 

committee, was part of the relevant email exchanges involving the process, and played an 

obvious role in the decision making process.  As Troland wrote to Patty Bender, the University’s 

equal employment officer: “I was part of the entire process that led to this decision. I know what 

observatory committee members said in meetings and privately, not just their e-mail comments . 

. . . And I know that this choice was made (to a significant extent) on grounds that have nothing 

to do with the job as advertised nor with the job as envisioned by our department.”  (Doc. 38, Ex. 

45.) 

Contrary to Defendant’s assertion (Def. Memo., p. 23), these comments by Troland, who 

played an obvious role in the decision making process as to whom to hire for the observatory 

director position, are fully admissible under Fed. R. Evid. 801(d)(2), defining as non-hearsay a 

statement “offered against a party” that is “a statement by the party’s agent or servant concerning 

a matter within the scope of the agency or employment.”   See, e.g., Blair v. Henry Filters, Inc., 

505 F.3d 517, 527 (6th Cir. 2007); Carter v. Univ. of Toledo, 349 F.3d 269, 274-76 (6th Cir. 

2003); Pitrolo v. County of Buncombe, NC, No. 07-2145, 2009 U.S. App. LEXIS 4862 (4th Cir. 

2009). 

Troland’s statements are also admissible under Fed. R. Evid. 803(3), the hearsay 

exception for statements of the declarant’s then existing state of mind.  See Talley, 61 F.3d at 
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1249-50 (citing Detroit Police Officers’ Ass’n v. Young, 608 F.2d 671, 693 (6th Cir. 1979) 

(concluding that testimony about a discriminatory purpose falls within Fed. R. Evid. 803(3)). 

Plaintiff’s direct evidence of religious discrimination is enough to defeat Defendant’s 

motion for summary judgment. 

B.2 Circumstantial Evidence to Support Gaskell’s Claim 

In addition to Gaskell’s direct evidence, circumstantial evidence supports Gaskell’s Title 

VII claim of religious discrimination.  As previously discussed, a claim of discrimination 

supported by circumstantial evidence is subject to the McDonnell Douglas-Burdine paradigm.  

Under this well-established framework: 

the plaintiff must first submit evidence from which a reasonable jury could 
conclude that he or she established a prima facie case of discrimination.  If the 
plaintiff does so, the defendant must then offer admissible evidence of a 
legitimate, nondiscriminatory reason for its action. Finally, if the defendant 
succeeds in this task, the plaintiff must identify evidence from which a reasonable 
jury could conclude that the proffered reason is actually a pretext for unlawful 
discrimination. 
 

Risch v. Royal Oak Police Dep’t, 581 F.3d 383. 391 (6th Cir. 2009) (citations and internal 

quotation marks omitted). 

To establish a prima facie claim under the McDonnell Douglas-Burdine framework, 

Gaskell must show (1) that he is a member of a protected class; (2) that he applied for, and did 

not receive, a job; (3) that he was qualified for the job; and (4) that a similarly-situated person 

who was not in the plaintiff's protected class received the job.  Seay v. TVA, 339 F.3d 454, 463 

(6th Cir. 2003) (citations omitted). 

Defendant does not dispute that Gaskell satisfies the first three prongs of this prima facie 

standard.  (Def. Memo., pp. 21-22.)  Defendant, however, argues that Gaskell cannot establish a 

prima facie case because “[t]he ONLY evidence in this record which distinguishes Gaskell from 
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Knauer is that Knauer did not make public statements both at lectures he has given or in articles 

or notes he published on the internet which were considered as unscientific.”  (Id. at p. 22.) 

The only difference Defendant cites, when one looks deeper, makes all the difference.21  

Whether Knauer is Christian, Muslim, Jewish, or no religion at all, Gaskell’s public profession of 

his religious and Christian beliefs through MABC and other writings, branded him, according to 

Shafer as “potentially evangelical” and made his religious beliefs and his expression of these 

beliefs the subject matter of committee inquiry and discussions.  Knauer may indeed have the 

same religious beliefs as Gaskell, but because Knauer has evidently not publicly stated anything 

about his religious beliefs (at least as far as the committee and Cavagnero were concerned), the 

two cannot be said to be in the same protected class.  The difference is between one who is open 

and public about his religious beliefs, at least as brought to the attention of the employer, and one 

who is not.  If, for example, an employer turned down a Muslim for employment upon learning 

of his faith through others, but ended up hiring a Muslim anyway, unaware of his faith at the 

time, the Muslim who was not hired would, of course, have recourse to Title VII. 

It is important to note, as the Supreme Court has emphasized, the prima facie requirement 

under McDonnell Douglas is not “inflexible” and the specific proof required of the plaintiff is 

“not necessarily applicable in every respect in differing factual situations.”  Lindsay v. Yates, 578 

F.3d 407, 416 (6th Cir. 2009) (quoting Texas Dep’t of Comm. Affairs v. Burdine, 450 U.S. 248, 

254 n.6, (1981).  The “key question” is whether the plaintiff has presented sufficient evidence to 

permit a reasonable jury to conclude he suffered an adverse employment action “under 

circumstances giving rise to an inference of  unlawful discrimination” —  not whether the prima 

facie elements specifically articulated in McDonnell Douglas could be established.  Id. (citing 

                                                 
21 The alleged “unscientific” nature of Gaskell’s writings has already been addressed. 
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Blair, 505 F.3d at 524, 529 (stating the McDonnell Douglas-inspired prima facie elements did 

not constitute “rigid requirements”). 

Establishing a prima facie case of discrimination under McDonnell Douglas “is not 

onerous,” and Gaskell has done so.  Id. (citing Burdine, 450 U.S. at 253). 

Defendant suggests, as it must to prevail on its motion, that if Gaskell enjoys a prima 

facie case of discrimination, he cannot rebut Defendant’s legitimate, nondiscriminatory reasons 

for hiring Gaskell instead of Knauer.  To the contrary, Gaskell can show, by a preponderance of 

the evidence, that the reasons offered by Defendant are not its true reasons, but constitute a 

pretext for discrimination. 

Pretext may be established “either directly by persuading the [trier of fact] that a 

discriminatory reason more likely motivated the employer or indirectly by showing that the 

employer's proffered explanation is unworthy of credence.”  Baxter, 533 F.3d at 392 (quoting 

Burdine).  The plaintiff can demonstrate such pretext by showing that the employer’s stated 

reason either (1) has no basis in fact, (2) was not the actual reason, or (3) is insufficient to 

explain the employer’s action.  Id. at 393.  In addition, the plaintiff may demonstrate pretext by 

offering evidence which challenges the reasonableness of the employer’s decision “to the extent 

that such an inquiry sheds light on whether the employer’s proffered reason for the employment 

action was its actual motivation.”  Id. (quoting Wexler v. White's Fine Furniture, Inc., 317 F.3d 

564, 578 (6th Cir. 2003) (en banc) (further citations omitted).  As the D.C. Circuit has observed, 

quoted with approval by the Sixth Circuit: 

If a factfinder can conclude that a reasonable employer would have found the 
plaintiff to be significantly better qualified for the job, but this employer did not, 
the factfinder can legitimately infer that the employer consciously selected a less-
qualified candidate — something employers do not usually do, unless some other 
strong consideration, such as discrimination, enters into the picture. 
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Id. (quoting Aka v. Washington Hosp. Ctr., 156 F.3d 1284, 1294 (D.C. Cir. 1998)). 

  The first evidence of pretext is the significant differences between Gaskell and Knauer 

in qualifications and experience related to the position in question.  See supra at pp. 20-22.  

While Defendant argues, again as it must, that Knauer provided a better “fit” for the job,  

the vast differences between Gaskell and Knauer — relating to observatory work, education, 

teaching, research, and outreach — can lead a jury legitimately to infer that another 

consideration, a discriminatory one, must have entered the picture.  See Baxter, 533 F.3d at 394 

(noting that plaintiff’s “arguably superior qualifications” for the position at issue “in and of 

itself, could lead a jury to doubt the justifications given for [the defendant’s] hiring decision”). 

And what entered the picture was, of course, Gaskell’s religion — and not just his 

religion, but Gaskell’s public profession of his religion.  Troland’s emails, identifying Gaskell’s 

religious beliefs as the ultimate deciding factor in the committee’s decision; Shafer’s emails, 

indentifying Gaskell as “potentially evangelical” and stating that his religious beliefs would not 

matter a “hoot” if the committee were hiring him for another position; Cavagnero’s emails, 

regarding “religious freedom” and his inquiry with Gaskell’s former supervisor as to how 

Gaskell’s religion affected his job, as well as Cavagnero’s statement that Gaskell’s website was 

an element in the decision; Osborn’s report, criticizing Gaskell as mixing science and religion, 

and using quotes from Scripture, in an article specifically addressed to the topic of science and 

religion; MacAdams, who testified that “scientists” do not talk of religious matters; Ellis, who 

testified that religion was an “underlying theme” to everything the committee discussed — all of 

this, individually, and more importantly, put together, could lead a reasonable juror to conclude 

that Gaskell’s religious beliefs and his expression of them were the real, underlying reasons in 

the committee’s decision not to hire him.   
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Defendant places a great deal of weight on the face to face interviews of Gaskell and 

Knauer in supporting its proffered reasons for choosing one over the other.  In Baxter, however, 

where the defendant argued that the plaintiff’s poor performance with three interviewers was a 

reason to deny him a promotion, the court noted that “any evaluation of [plaintiff’s] interview 

performance is an inherently subjective determination, and thus easily susceptible to 

manipulation in order to mask the interviewer’s true reasons for making the promotion decision.” 

Id. at 394.  Indeed, the court found that the statements of the interviewers indicating that the 

plaintiff “came across as aggressive and lacking in management vision” to be “self-serving and 

conclusory.”  Id. 

The same holds true here. The accounts of the interviews of Gaskell, including 

Cavagnero’s interview where Gaskell reacted defensively to Cavagnero bringing up the issue of 

Gaskell’s website (Doc. 39, Cavagnero Dep., 189:14), are subjective and susceptible to 

manipulation — and all self-serving and conclusory.  In light of the discussions regarding 

Gaskell’s expression of his religious beliefs through his website, as well as the post-interview 

meeting on October 16, 2007, where the committee could not arrive at a consensus as to a 

leading candidate, a reasonable juror could suspect the accounts of these interviews. 

The inferences to be drawn from the underlying facts of Gaskell’s religious 

discrimination claim are to be read in the light most favorable to Gaskell.  When this is done, and 

when the repeated references to Gaskell’s expression of his religious beliefs are coupled with 

significant differences between Gaskell and Knauer regarding qualifications and experience, this 

court should conclude that plaintiff has met his burden of establishing pretext. 
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C. Plaintiff Does Not Raise a Religious Accommodation Claim 

 Defendant misconstrues plaintiff’s case as involving a religious accommodation claim 

under Title VII.  (Def. Memo., pp. 24-27.)  This is not true.  (See Complaint, Doc. 1.)  

Nonetheless, because the central argument Defendant makes in support of summary judgment on 

this nonexistent claim speaks to Gaskell’s actual claim this case, it warrants a response. 

 Defendant argues that it could “legally disqualify” Gaskell from obtaining “an outreach 

position which would allow him to use his affiliation with the University to promote his religious 

beliefs.”  (Def. Memo., p. 26.)  Not only is this statement most revealing, in pinpointing 

Gaskell’s “religious beliefs,” as opposed to his scientific ones, it is factually and legally baseless.  

First, as Defendant states in its own statement of the case, “[b]ecause Gaskell voiced his 

understanding of the University Guidelines and agreed to comply with them, Cavagnero 

concluded that the lecture notes would not be an obstacle to his possible appointment.”  (Def. 

Memo., p. 11.)  Second, Gaskell’s former chair at the University of Nebraska informed 

Cavagnero that “he had never read a complaint about the manner in which Martin discussed 

religious issues in the classroom.”  (Doc. 39, Ex. 12.)  Third, according to what Shafer learned 

from the University Equal Employment Office, “[w]e are not able however to ask [Gaskell] if he 

would teach anything in addition to the curriculum (such as another theory about the origins of 

life).  If he chooses to do so it is his prerogative.”  (Shafer Deposition Ex. No. 7, attached hereto 

as Ex. 5.)   Fourth, nothing in Gaskell’s “Observatory, Teaching, and Outreach Experience” 

letter, which he sent to Cavagnero when applying for the position, indicates anything about 

religion, using past or current positions to advance religion, or an any intent to use his affiliation 
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with the University to observatory “to promote his religious beliefs.”  (Gaskell Dep., Ex. 3, PL 

28-30.)22 

 In the absence of any evidence to support the notion that Gaskell would have used the 

position of observatory director “to promote his religious beliefs,” Defendant’s assertion can be 

premised on nothing more than unsubstantiated speculation and fear.  Given the protections of 

religious freedom afforded by statutory and constitutional law, this is hardly an appropriate, not 

to mention legal, standard to apply in the employment context — or in any context.  See Smith v. 

Pyro Mining Co., 827 F.2d 1081, 1086 (6th Cir. 1987) (noting that an employer “cannot rely 

merely on speculation” in establishing undue hardship). 

CONCLUSION 

For the foregoing reasons, Defendant’s motion for summary judgment should be denied. 

 
Respectfully submitted, 

 
 
/s/ Francis J. Manion  
Francis J. Manion 
Geoffrey R. Surtees 
American Center for Law & Justice  
6375 New Hope Road  
New Hope, Kentucky 40052  
Tel. 502-549-7020; Fax. 502-549-5252 

 
 

                                                 
22 Defendant uses the following analogy to support its position that it could legally disqualify 
Gaskell from obtaining the observatory director position: “if someone’s religious beliefs 
prevented him from driving a car, it seems reasonable for a taxi cab company to reject such a 
candidate’s application to drive a taxi cab.”  (Def. Memo., p. 25.)  This analogy is unfounded 
and, indeed, unfair.  There is not a shred of evidence in the record that Gaskell’s religious beliefs 
prevented him from doing anything associated with the observatory.  In fact, a principal theme of 
Gaskell’s MABC is that science and religion need not conflict; that religious beliefs need not 
prevent one from accepting and exploring scientific truths.  Gaskell’s extensive experience in 
observatory work, scientific research, teaching, and outreach suffices to demolish Defendant’s 
wholly inapposite analogy. 
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Edward L. White , III 
American Center for Law & Justice  
5068 Plymouth Road 
Ann Arbor , MI 48105 

      734-662-2984; Fax: 734-302-1758 
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 I hereby certify that on October 15, 2010, I electronically filed the foregoing Notice of 

Filing Plaintiff’s Memorandum in Support of Partial Summary Judgment with the Clerk of Court 

using the CM/ECF filing system, which will send notification of such filing to the following:  

 
Barbara A. Kriz 
BAKER, KRIZ, JENKINS, PREWITT & JONES, PSC 
PNC Bank Plaza, Suite 710  
200 West Vine Street  
Lexington, Kentucky 40507-1620 

 
 

 
s/ Francis J. Manion 
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scon@ncseweb.org. 12:45 AM 10/22/2007. Re: Have you heard of Marlin Gaskell?

X-Spam-Checker-Version: SpamAssassin 3.1.9 (2007-02-13) on selVer1. pa. uky.edu
X-Spam-Level:
X-Spam-Status: No, score=1.0 required=4.0 tests=BAYES_50,NO_REAL_NAME

autolearn=no version=3.1. 9
X-Mailer: Openwave WebEngine, version 2.8.11 (webedge20-101-194-20030622)
From: <scott@ncseweb.org>
To: "Thomas H. Troland" <troland@pa.uky.edu>
Subject: Re: Have you heard of Martin Gaskell?
Date Sun, 21 Oct 2007 21:4517 -0700
X-Virus-Scanned: ClamAV version 0.91.2, clamav-milter version 0.91.2 on selVer1.pa.uky.edu
X-Virus-Status: Clean

Hi, Tom,

Page I 01'2

Good to hear from you.

Gaskell hasn't popped onto our radar as an antievolution activist. Checking his web site and affiliations (and also
with a friend in Nebraska) it seems as if, as you already know, he is very religious, but accepting of evolution.
Certainly he is an old-earther, and seems to be a bit of a fan of Hugh Ross, the best known OEC. This is alittle
troubling, as Ross though fine on astronomy, radioisotopic dating and etc., still chokes on biological evolution, and
requires the direct hand of God to specially create the "kinds" at intelVals through time. No indication that this is
Gaskell's position, however.

If he is otherwise highly qualified, his religious views of course should not be an impediment to his hiring.lt would
be perhaps useful for you or whoever intelViews him to ask him if he is clear about first amendment restrictions on
bringing religion into his exchanges with students. Although college level instructors have more academic freedom
than high school teachers, they still cannot use their position of authority to proselytize. This is sometimes difficult
for evangelicals because their commission is to spread the Good News. He has the religious freedom to do this --
but not in or through his university duties.

I would be most concerned about him proposing the anthropic principle in his presentations, which in its strong
form certainly is a sectarian religious idea, and even in its weaker form, could lead impressionable college
students towards a special creationist theology, which is outside of science. Just so he's clear about sticking to
the science, he could be a good person for the job.

Glad to hear all of you are well. Charlie is not so great. I don't know if I mentioned that he has peripheral
neurapathy in his feet and legs, and now, in his hands. We got him a motorized wheel chair a few months ago
which has meant a lot of mobility he wasn't getting before, so that is good, but he is is retired for good now and on
disability.

I'm fine and so is Carrie, although she is applying to emigrate to Canada (I think it is to be with friends), and if she
does, she will certainly be far away. Charlie's Mom Pat died last summer, which is still difficult for us, bullife was
getting harder for her and she was not sorry to go.

There will be a 2-hour NOVA special next month 11/13 on the Dover 10 trial; I think you will find it interesting.

More later!

Genie
>
> From: "Thomas H. Troland" <troland@pa.uky.edu>
> Date 2007/10/19 Fri AM 06:37:38 PDT
> To: "Eugenie C. Scott" <scott@ncseweb.org>
> SUbject: Have you heard of Martin Gaskell?
>
> Genie,
>
> Greetings from the Bluegrass, home of the number 8 ranked Wildcats! (No, I
> have not really become a football fan, but the UK foolbailleam is beating
> the odds this year.)
>

Prinlprl fnr 11k" Prill>
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scott@ncseweb.org. 12:45 AM 10/22/2007. Re: Have you heard of Martin Gaskell?

> And now my question. Have you ever heard of Martin Gaskell? Martin is an
> astronomer with a long publication list (and 1000s of citations) in
> mainstream astronomy. He was most recently at the University of Nebraska
> although he has now left that position since they phased out their graduate
> astronomy program. He is also deeply religious and has some ideas on
> evolution that depart from the mainstream (although, in many ways, I
> believe, thoughtfully). See
> http://incolor.inetnebr.com/gaskell/genesis.htmlif you are curious.
>
> Martin has applied for the new position of Observatory Director of our new
> student observatory. The position will include an outreach component in
> astronomy. However, his non-standard evolution ideas have come to the
> attention of biologist here who believe it would be a serious mistake to
> hire him. At the same time, he is, by far, the most qualified and
> experienced applicant we have for out position.
>
> I am concerned that Martin's religious beliefs (unrelated to the proposed
> job duties. I believe) may be influencing people here too much in their
> decisions about his application. So I wonder. Has Martin Gaskell ever
> popped up on your radar screen? If so, in what way?
>
> Rest assured that I remain a staunch "evolutionist"! At the same time, I
> try to respect other people's points of view on religious/philosophical
> matters. (I am not always successful in this endeavor, particularly at the
> national level!)
>
> Many thanks for any insights you might be able to offer. I hope all is
> well with you! Both Erins are doing fine, Young Erin is in her senior year
> at UK (although she will need an additional semester to complete various
> major requirements), and she is planning to go to graduate school in
> economics. Perhaps she will do really well and be able to fund the Old
> Man's old age! And I am still proffering the mysteries of the universe to
> the unanointed. I expect to do so until they cart me out of the lecture
> hall on life support (or worse).
>
> Tom
>
>

Eugenie C. Scott, Ph.D.
Executive Director, National Center for Science Education, Inc
420 40th S1. #2
Oakland, CA 94709-2509
510-601-7203
fax: 510-601-7204
www.ncseweb.org

Eugenie C. Scott and Glenn Branch, eds: "Not in Our Classrooms: Why Intelligent Design Is
Wrong for Our Schools", Available now!
http://www.ncseweb.org/nioc

Now available in hardback or paperback: "Evolution vs Creationism: An Introduction",
http://www.ncseweb.org/evc/

Printed for "Thomas H. Troland" <trolanduv.oa.ukv.edu>

Page 2 of2

9/9/2009
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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF KENTUCKY

LEXINGTON DIVISION
CIVIL ACTION NO. 5:09-CV-00244-KSF

______________________________________________________

DEPOSITION OF TIMOTHY KNAUER

______________________________________________________

C. MARTIN GASKELL PLAINTIFF

v.

UNIVERSITY OF KENTUCKY DEFENDANT
______________________________________________________

The deposition of TIMOTHY KNAUER was taken on

behalf of the plaintiff before Ann Hutchison, Registered

Professional Reporter and Notary Public in and for the

Commonwealth of Kentucky at Large, at the law office of

Baker, Kriz, Jenkins, Prewitt & Jones, PSC, 200 West

Vine Street, Suite 710, Lexington, Kentucky, on

Wednesday, May 5, 2010, beginning at the hour of 1:25

p.m. The deposition was taken by notice and shall be

used for any and all purposes allowed by the Federal

Rules of Civil Procedure, including use at trial.

______________________________________________________

ACTION COURT REPORTERS
184 North Mill Street

Lexington, Kentucky 40507
(859) 252-4004
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ACTION COURT REPORTERS 2

APPEARANCES

COUNSEL FOR THE PLAINTIFF:

Geoffrey Surtees
American Center for Law & Justice-Kentucky
6375 New Hope Road
P.O. Box 60
New Hope, Kentucky 40052

COUNSEL FOR THE DEFENDANT:

Barbara A. Kriz
Baker Kriz Jenkins Prewitt & Jones, PSC
200 West Vine Street, Suite 710
Lexington, Kentucky 40507

ALSO PRESENT:

Mike Cavagnero
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ACTION COURT REPORTERS 3

INDEX

DEPONENT: TIMOTHY KNAUER PAGE

EXAMINATION BY:
Mr. Surtees ................................. 4
Ms. Kriz .................................... 42

REPORTER'S CERTIFICATE ........................... 44

EXHIBITS

NO. DESCRIPTION IDENTIFIED

1 Employment Application 15

(Above-referenced exhibit accompanies original and copy
transcript of plaintiff only.)
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ACTION COURT REPORTERS 4

TIMOTHY KNAUER

having been first duly placed under oath, was examined

and testified as follows:

EXAMINATION

BY MR. SURTEES:

Q. Will you state your name for the record,

please.

A. Timothy Gene Knauer.

Q. Mr. Knauer, my name is Jeffrey Surtees.

I'm one of Martin Gaskell's attorneys in his lawsuit

against the University of Kentucky, pending here in the

federal court in Lexington, Kentucky. Have you ever had

your deposition taken before?

A. No.

Q. Well, I'm sure you've been advised that it

is a painless procedure. It is simply a question-and-

answer period. I ask you questions and you respond with

the truth, the whole truth, and nothing but the truth.

If you don't understand a question that I ask, please

tell me to rephrase the question, to repeat the

question; I'd be more than happy to do that. If you

answer a question, we will assume that you understood

the question as the transcript will reveal, so that's

why it's important for you to tell me if you do not

understand my question. If you do not recall something,
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ACTION COURT REPORTERS 5

feel free to say you don't recall. By any means, don't

make up something you can't recollect. Perfectly

legitimate to say you cannot recall. Do you understand

that?

A. I do.

Q. Okay. And because a court reporter is

taking down everything we say, it is important that we

verbalize our responses. So a mere shake or nod of the

head will not do; the court reporter cannot take that

down. Please refrain from saying uh-huh and huh-uh for

no and yes. Again, the court reporter cannot take those

down. Do you have any questions about the deposition

procedure?

A. I don't think so.

Q. If as I said before the deposition

began -- I don't anticipate this taking long at all, but

if you should like a break, feel free to ask and we can

easily accommodate you.

Mr. Knauer, do you understand that you are

not a defendant in this lawsuit?

A. I do.

Q. And do you understand that Dr. Gaskell is

not seeking to hold you liable for anything in this

lawsuit?

A. Yes.
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ACTION COURT REPORTERS 6

Q. Okay. Mr. Knauer, did you speak with

anyone other than with Mrs. Kriz regarding your

deposition today?

A. Yes. I mentioned it to several people

that I would be here this afternoon.

Q. And did you just mention the fact that you

would be here this afternoon, or did you have

conversations beyond the fact that you --

A. I went out of my way to tell people that I

didn't want to talk about it, that way I could say that

I hadn't talked about it when I got here.

Q. Very good. Very wise counsel.

In preparation for the deposition today,

did you review any documents?

A. I did not.

Q. And did you speak with anyone who has

provided deposition testimony in this case about their

deposition?

A. I have not.

Q. Mr. Knauer, what is your position at the

University of Kentucky?

A. I'm the observatory director for the

Department of Physics and Astronomy.

Q. And when did you begin?

A. November -- mid November 2007.
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ACTION COURT REPORTERS 7

Q. What are your duties as the observatory

director?

A. Those duties have evolved over time. They

reach in to broadly four areas, most of them involve

education. In addition to the undergraduates that are

obligated -- that we principally serve between 1,500 and

2,000 a year -- we also have a public outreach program,

trying to educate the public at-large. We try to get

out to schools and reach middle school, high school

teachers and students directly.

Q. Okay. Is that it?

A. I believe that covers most of it. That's

what we've accomplished to date.

Q. And so that is what the observatory does.

What is it that you do as director, though, to achieve

these goals that you just laid out for me?

A. I supervise three graduate students. They

run the program for the undergraduates from day-to-day.

I check on them once in a while, but they're

sufficiently trained that they're fairly self-starters;

they can accomplish that themselves. I'm available to

teach. I teach one class a semester. I keep up the web

page. We have a once-a-month sky talk program. I get

out to schools maybe once or twice a month. We have

roughly the same number of people from outside the
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ACTION COURT REPORTERS 8

university visiting the observatory every month that we

have students.

Q. So you have the supervision of the

graduate students, you teach a class at the University

of Kentucky.

A. That's correct.

Q. And what is the class that you teach?

A. I've been teaching the lower division

astronomy courses.

Q. And you keep up the web page, correct, you

said?

A. Yes. That's -- yes.

Q. Okay. Maybe just as an example, did you

have a full day's work yesterday at the observatory?

A. At the observatory? I did not visit the

observatory yesterday. I spent the day in my office.

Q. Okay, in the office. And what did you do

then? How would you break down that day at your office?

A. I gave two makeup exams -- excuse me, one

makeup exam for a student who had a conflict on Monday

night. I visited the shop, mechanical/electrical shop,

and consulted over difficulties we are having with

ongoing improvements.

Q. I'm sorry, improvements to the

observatory?
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ACTION COURT REPORTERS 9

A. Observatory and the program. I've had

this semester three undergraduate electrical engineers

that work for -- actually work for a professor in the

electrical engineering department, they were doing a

project for me, and we're trying to wind that down so

that they can graduate and go away, and I get the meat

of the work they've done over the semester, I get to

keep that.

Q. Anything else?

A. The day seems to fill up so fast, I

couldn't tell you.

Q. Sure. I'm not questioning whether or not

you spend a full workday.

A. I understand.

Q. What I'm trying to do is just get an idea

of what your duties are.

A. I spent an hour here --

Q. Okay. That's not typical.

A. -- briefed on the procedure for today.

That's not typical. I don't usually spend my day

consulting with attorneys.

Q. Well, that's a good thing.

Okay. And so you say that the observatory

does outreach program for students and for the general

public; is that correct?
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ACTION COURT REPORTERS 10

A. That's correct.

Q. And what does that entail? What does that

involve?

A. It can mean a lot of things. We have had

high school, middle school students. A week ago we had

a group from Lincoln County bring their high school

students up. Some of those children -- they're all

seniors, high school; some of those children are college

bound, some of them aren't. For some of them this will

be their only contact with a college. We used the

telescope during the daytime and looked at a few

objects, try to sell them the program, maybe get them

enthusiastic about going to college. I've also done

workshops with students; for example, Girl Scouts have a

program called GEMS. I don't know what the E stands

for, but it's girl scouts -- maybe it's Girl Scouts

Enthusiastic for Math and Science. You have them in and

do three or four workshops an hour and a half a piece.

We build something together, we talk about the science,

talk about the physics and then build something together

that they can take home with them. Those would be

typical.

Q. Okay. And so would you break -- would it

be fair to say that your work, then, is broken down

maybe on a weekly basis one-third teaching, one-third
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ACTION COURT REPORTERS 11

running the observatory, one-third research?

A. I wouldn't call it research. I've done

some photography with the telescope. We're probably not

equipped to do research from the simple standpoint of

it's only clear one-third of the nights. Even follow-on

programs, collaborations with other faculty around the

country have been problematic simply because the weather

we're having here. There's a week of very nice weather

and then we'll have a week or two weeks of cloudy

weather and it's simply not possible to do observations.

Our principal mission is teaching, not research.

Q. And has that always been the principal

mission of the observatory?

A. As I understand it, it is, that teaching

was first, and outreach, and perhaps when we're mature

enough if there's a possibility to fit in maybe some

small undergraduate research projects, maybe they would

contribute to something, may be able to publish, maybe

not, but they would at least be able to gain some

experience with hardware. And we accomplished those

first two things, the last third will likely be

implemented this fall, I suspect.

Q. Do you know a Dr. Jeffrey Osborn?

A. I don't believe so.

Q. Do you know a Dr. James Krupa?
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ACTION COURT REPORTERS 12

A. I don't believe so.

Q. Have you ever worked in your capacity as

observatory director with anyone in the University of

Kentucky biology department?

A. No.

Q. Have you worked with anyone in your

capacity as director of the observatory -- have you

worked with anyone in a department other than the

physics and astronomy department?

A. Occasionally. For example, the faculty --

a faculty sponsor for the Bluegrass Amateur Astronomy

Club is Dr. Peter Perry in mathematics. I occasionally

have contact with him. The gentleman giving our public

talk next month is a former -- I believe he's a former

professor in social science. Those are somewhat

tangential acquaintances.

Q. But it has not been the practice of the

observatory to work with other departments in the

University of Kentucky, is that correct, other than the

physics and astronomy department which the observatory

is part of?

A. If a professor from another department

contacts me and says I'd like to bring my class over, we

certainly encourage that, and that has happened several

times.
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ACTION COURT REPORTERS 13

Q. When did you first learn that the

university was looking for a director of the MacAdam

Student Observatory?

A. I believe it was -- had to have been

sometime after May of 2007.

Q. Why do you say it would have to be?

A. Because I remember it was warm. I was in

northern Minnesota, and you can't be there when it's

cold.

Q. And how did you learn about it?

A. I received a phone call from Steve Ellis

that said there was going to be a job opening coming up

on the website, I think you'd be interested in it, and

you should look in to it.

Q. And who is Steve Ellis?

A. Steve Ellis is my former boss at the

university, and a friend.

Q. So have you been friends with Mr. Ellis

since being at the University of Kentucky and you stayed

in touch through the years?

A. No, we really did not. Consider him a

friend, but we have not spoken regularly since I left

the university in I think the fall of 2000. The contact

had been pretty rare. He's not a big e-mailer and

that's almost the only way I talk to people.
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ACTION COURT REPORTERS 14

Q. So when you spoke with Mr. Ellis in

May 2007 when was the time before that that -- what was

the earliest time before that that you spoke with him?

A. I can't recall. It certainly could have

been -- it could have been years.

Q. What did Mr. Ellis say to you during that

conversation other than look for the position opening

up? Did he encourage you to apply for the position?

A. He did. He said I think you'd be

interested in it, look it over. He said it's all done

on line at the human resources department.

Q. Where were you employed at the time that

you received that call?

A. I believe I was unemployed. I had

finished a two-year stint with a company in southeast

Minnesota, and they just really didn't need me anymore.

Q. Okay. And then what was the next step

that you took -- what was the first step you took in

applying for the position after you saw the position

posted on the website, which I assume you did. Correct?

A. I did. It's a fairly straightforward

process. You fill in an online form. I believe there's

a place where you can attach a resume and a cover letter

as a Word document, and I did those after they became

available.
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ACTION COURT REPORTERS 15

(Plaintiff's Exhibit No. 1 marked.)

Q. Mr. Knauer, I'm showing you an eight-page

document which we have identified as Exhibit No. 1.

Does this look like the online application that you

filled out, a copy of the online application?

A. Yes.

Q. And did you say that you submitted a

Curriculum Vitae to the university?

A. No. My document is not a Curriculum

Vitae. That's a document that would be associated with

an academic. My document is a little less academic.

It's sort of a -- it's more of a resume.

Q. And did you submit that?

A. I believe so. They should have a copy of

it.

Q. And you say you submitted a cover letter?

A. I believe that's what's asked for. Yeah,

I hope so.

Q. Okay. I'm not saying you didn't.

A. If they don't have it, then perhaps the --

there's no place within the form to put in those kinds

of things.

Q. Sure.

MR. SURTEES: Can we just go off

record for one second.
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(Off the record.)

MR. SURTEES: Let's go back on.

Q. So Mr. Knauer, this is, then, a copy of

the form that you submitted for the position?

A. Yes.

Q. And you may have, but maybe not, submitted

a resume and a cover letter. Correct?

A. Yes.

Q. And do you know whether or not you may

have submitted anything else? A writing sample, for

example?

A. Not that I recall, no.

Q. Okay. Mr. Knauer, I just had a few

questions about the application form. When did you

begin pursuing a master's degree at the University of

Kentucky?

A. I don't want to get the date wrong, I

believe it was in the early 1990s. I believe it would

have been 1990 or 1991.

Q. Okay. And then you obtained the master's

degree in 1999; is that correct?

A. I believe so.

Q. So it was maybe eight or nine years later

that you received the master's degree?

A. That's correct.
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Q. Is that typical?

A. No, it's not. I spent most of that time

working for the university. Under those conditions I

can take -- I was allowed to take and be compensated for

one course a semester. Usually that means two courses a

year because the summer, there are no graduate courses

taught in the summer typically.

Q. And you received a master's degree in

physics, then, from the University of Kentucky; is that

correct?

A. I think technically that's not correct. I

think the arts and sciences doesn't recognize specialty

at the master's level, that's my understanding. It's

just a master's degree. It doesn't say anything on it

except master of science.

Q. But the predominant -- your --

A. Yes, I took all the -- in fact, yes. They

were all physics classes taught by physics and

astronomy.

Q. Perfect. You were able to answer the

question that I couldn't get out of my mouth.

A. Without causing damage, I hope.

Q. Excellent. Must be a great teacher.

Okay. And then you graduated from

Milwaukee School of Engineering, then, in '85; is that
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correct?

A. That's correct.

Q. Now, we were just talking about your job

at Watlow Electric, and the job was eliminated.

Correct?

A. That's correct.

Q. And what did you say was the reason for

that again?

A. Well, I wasn't privy to the process.

Q. Okay.

A. I would be speculating. They had -- their

largest single company contact -- single contract was

with a company called Thermo King, they make

refrigeration units. Thermo King had been given an

enormous amount of business from Walmart because Walmart

is the largest food distributor in the country now, and

this was a project of intense design, had to be a very

short design cycle. The company headquarters for Watlow

are in Winona, Minnesota, which is two hours, more than

two hours away from Minneapolis where Thermo King is.

Thermo King demanded that Watlow provide an on-site

engineer to be a first point of contact when there was a

problem, and so they hired me explicitly for that job.

I suspect, I cannot say with certainty, I suspect that

when that design cycle came to an end, they simply
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didn't need me anymore. Certainly when they let me go,

they did it very graciously as far as I know. They were

good to people. They called and asked for references.

They gave me a very nice separation bonus, and they were

very helpful trying to find another job.

Q. And the job previous to that was at Ramar

Limited; is that correct?

A. Ramar, yes.

Q. Ramar. And what did you do at Ramar?

A. Ramar is a company that I'm not sure is in

business anymore. It's a British company, they sold

automatic meter reading equipment, principally for water

meters, and they had sold a lot of a product that had a

lot of problems, and they needed somebody to go in the

field and evaluate those problems, sometimes just go out

and fix them.

Q. And then prior to that you were with

Beckman-Coulter; is that correct?

A. That's correct.

Q. And what did you do at Beckman-Coulter?

A. I was a systems engineer. That meant that

I could be put on almost any project. I had a new

project to work on about every six weeks. They could

have been fairly simple statistics problems, why

failures occur, what was the mode of failure. They
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constructed very large blood analyzing machines that are

largely autonomous. They're robots with hundreds of

stepper motors and actuators, very complicated

mechanical machine. And there was a group of ten or 15

engineers who were responsible for, after the initial

design, making the system certifiable so it could be

sent to the FDA and then sold.

Q. You indicate here that you were terminated

from this position; is that correct?

A. That's true.

Q. And what were the circumstances

surrounding that termination?

A. Well, they told me that it was because I

hadn't been effective in my job. What happened was the

manager of that group just really did not care for me,

and he was -- the only -- easiest way for him to fire

somebody -- he had a long track history of doing this --

is to give them more work than they can handle, restrict

their access to the materials they need to finish the

work, and then say that you've done a terrible job, we

have to let you go. Things like that happen in industry

all the time. You can't take it personally.

Q. And prior to Beckman-Coulter, then, you

were at the University of Kentucky. Correct?

A. That's correct.
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Q. Now, from 1990 did you say you began at

University of Kentucky?

A. I believe '90 or '91. It might have even

been fall of '91 or spring of '92. I simply don't

recall.

Q. And during the '90s you were pursuing a

master's degree. Correct?

A. That's correct.

Q. How many credits does it take to get a

master's degree?

A. I don't know.

Q. And you were teaching; is that correct?

A. That's right.

Q. How much teaching did you do?

A. One course a semester. In that position I

was teaching -- yeah, three a year.

Q. Three a year?

A. Three courses a year.

Q. Is that because -- so fall, spring and

then a summer program; is that correct?

A. That's right. We do teach undergraduate,

lower division astronomy in the summer.

Q. Okay. And you say the reason for leaving,

lecture demonstrator, position simply didn't require

those credentials. What did you mean by that?
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A. That's a polite way of saying that the job

paid, at most, $30,000, and I was being offered about

twice that to work in the industry.

Q. During the '90s when you were at the

University of Kentucky, what else did you do for the

university other -- as an employee of the university

other than teach the courses?

A. The lecture demonstrator position is one

in which -- it's an entertaining job. All of the

classes that are taught in the large lecture halls

required demonstrations per the instructor. Some

instructors would like one piece of equipment, some

would like another. It was my job to make sure that the

equipment worked and that it was set up properly and the

instructor knew how to use it.

Q. So you would attend, then, a lecture; is

that correct?

A. No.

Q. Okay. How would that --

A. My job was to set that up beforehand,

arrange things so that it was ready to go when the

instructor walked in.

Q. And it says here that you were

consistently rated in the top 15 percent of departmental

faculty. I do not doubt that. What I'm just wondering
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is, how do you know this to be the case? Were you given

a certificate, an award?

A. No. It's an informal assessment. I have

always asked whoever the office manager was at the end

of every semester -- we are given evaluations by

students, and I have always asked where mine fall in

with everybody else. If I get rated three out of five

or three out of four or whatever it works out to be,

that doesn't -- has no meaning except for me and where I

fall in with everybody else. You want to maximize that

number within reason, you don't want to your students to

hate you. It's not the only criteria for doing a good

job. So it's sort of a feedback mechanism. At least I

have some idea where I fit in with the 25 or 30 other

faculty.

Q. And so that figure was arrived at after

you looked at the student feedback evaluations?

A. I do not look at other faculty feedback.

I merely asked the person, the office manager in charge,

where they thought.

Q. Okay. So the office manager, he or she

would have been the one who read all the student

evaluations and then they would tell you --

A. They have access to them. Individually we

get evaluations that are anonymous, and it works out to
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-- they'll ask -- you know, they might ask questions

like was this -- did you feel you -- your instructor,

you know, showed up on time and was prepared for class,

and they would rate it. And then they give you a

number, and I see an aggregate number. I don't see

individual student responses. As far as I know, the

only -- it's upper management that has access to all the

faculty responses, not individual faculty.

Q. On page 4 of 8 you identify three

professional references; is that correct?

A. That's correct.

Q. And who is Dr. Ivezic?

A. Zeljoko Ivezic.

Q. Okay.

A. He was a graduate student while I was a

graduate student at the university. He is now a

professor at Washington, and he's an important

researcher in astrophysics.

Q. And we all know Steve Ellis, and then who

is John Rouse?

A. John Rouse is my brother-in-law and the

person that I worked for at -- when I worked for Ramar.

He was the salesperson. He was the one who was taking

the brunt of the corporate complaints, and I was the

only engineer that he knew so he hired me to go out in
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the field and give him straight information.

Q. I think I probably know the answer to

these questions, but I'm just going to let you answer

them anyway, Mr. Knauer. At the bottom of page 4 of 8,

it says: Have you ever been convicted of a felony, or

do you have a pending felony charge? You wrote -- did

you write "no response"?

A. I responded no.

Q. Okay.

A. It's a -- if I remember correctly, it's a

form, you click yes or no.

Q. Okay. I understand that completely. But

you have -- your answer to that question would have been

no.

A. Yes.

Q. Or maybe was in fact no, and then it

registered no response there; is that correct?

A. That's correct.

Q. And then the one below that, criminal

history question before March 1, 2006, have you ever

been convicted of a felony, there's nothing there. Did

you --

A. I've never been convicted of a felony.

Q. That's fine. My assumption was correct.

Mr. Knauer, after you submitted this
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application, what steps -- what was the next step you

took to attempt to secure the position of observatory

director? Did you e-mail anyone in the observatory --

sorry, e-mail anyone at the department letting them know

that you had submitted your application and that you

were interested in pursuing the job, or did you wait for

the university to get back to you?

A. No, I believe that I did talk to people

in -- that I knew were astronomers. Some of them I had

known, some were new. I spent considerable time putting

together ideas for the observatory. I submitted, as

examples of work, some photographs, a few time lapse

movies I had made and put them on CD and sent them to

the astronomers. I did not know who was on the search

committee, but it was reasonable to assume that there

would be astronomers on there, and it was the

astronomers that I would be working with and that I had

to impress.

Q. And did you hear back from any of those

astronomers that you sent your information to?

A. I don't remember specifically, but it's

possible that I got an e-mail back saying, you know,

explain this or clarify that.

Q. And did you have a telephone interview

with anyone at the University of Kentucky regarding this
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position?

A. I did.

Q. And who was on that telephone interview?

A. I do not recall. I just don't. I

remember -- the only thing I remember from that is that

whoever was leading the interview said, well, the whole

committee is not here, but we have this person, this

person, this person and this person, and being two years

ago, I simply don't recall.

Q. Do you recall any of the questions that

were asked of you?

A. Not explicitly.

Q. And then after that telephone conversation

were you still living -- at the time of that telephone

interview were you living in Minnesota at the time?

A. I was.

Q. And then what was the next step in this

whole process? After the telephone interview.

A. As I recall, it was simply a waiting game.

There just wasn't that much -- I don't recall any direct

contact. It's a university. It's a large organization.

Takes a long time.

Q. Did you receive an invitation to come to

the university for a face-to-face interview?

A. I did, and I did make that visit. I think
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it was in October. Might have been before that. It was

when Keeneland was running because the hotel was booked.

Q. And who got in touch with you about coming

to Kentucky for the face-to-face interview?

A. I don't recall.

Q. And how long -- how many days did you

spend on campus in October 2007?

A. I believe it was just the weekend.

Q. I'm sorry?

A. I believe it was just the weekend.

Q. And so you had face-to-face interviews

over the weekend?

A. It would have been perhaps arriving

Thursday night, leaving Saturday morning, something like

that.

Q. And was it basically a full day of

face-to-face interviews with a number of individuals

associated with the Department of Physics and Astronomy?

A. It was. As I recall, they were interviews

that were on a schedule, meet with this person for

30 minutes, meet with this person. The whole day was

booked.

Q. And did you meet with Dr. Cavagnero?

A. I did.

Q. Do you recall anything about that
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interview?

A. I remember at the end I made him laugh

when I showed him a short clip of the Simpsons featuring

an observatory.

Q. Did you share with Dr. Cavagnero your

vision of what the observatory director would do? Let

me rephrase that. Did you share with him what you would

do if you became observatory director?

A. I believe I did.

Q. And what did you say; do you recall?

A. I don't recall in specific language, but I

recall reiterating some of the ideas that I had

forwarded previously, that this job would be not the

most important job on campus, by any means, but it would

be very visible and would be a terrific opportunity to

outreach to other students on campus and people in the

community.

Q. Can you tell me what some of those ideas

were?

A. I think the ideas that we've implemented.

We've put students past the telescope. We have small

web camera. Just a week ago we had a student come by

that was in a wheelchair and nearly blind who was

thrilled that he could see the rings of Saturn. He

didn't think that he would be able to see anything. We

Case: 5:09-cv-00244-KSF-REW   Doc #: 43-4    Filed: 10/15/10   Page: 29 of 44 - Page ID#:
 2124



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

ACTION COURT REPORTERS 30

purchased equipment beyond what came with the

observatory when I arrived to support that mission.

Q. And do you recall anything about your

interview with Dr. Troland?

A. The only thing I remember with Dr. Troland

is he had one or two brief questions and excused himself

so that he could get to research. He was doing

observing with possibly the Green Bank telescope, a

large radio telescope, and when the time becomes

available you simply have to use it, and it happened

during my interview. And he may have asked one or two

questions, said a polite thing like good to see you and

I have to go.

Q. Did you know Dr. Troland when you were at

the University of Kentucky previously?

A. Yes.

Q. Any personal issues with Dr. Troland

during your time at the University of Kentucky in the

1990s?

A. Nothing -- no, I don't think so. Nothing

too bad. No. I worked for him as a teaching assistant

at least one or two semesters.

Q. Okay. Who else did you interview with

during that day of interviews at the University of

Kentucky?
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A. I believe I met with Dr. MacAdam.

Q. Tell me about that conversation to the

best of your ability.

A. I simply -- I do not recall any details of

these interviews, other than I thought that they went

well.

Q. Okay. Well, they obviously did. You got

the position.

A. I had a positive feeling, but I've learned

in job interviews that that doesn't often mean anything.

Q. Did anyone ask you during the -- let me

finish up that line of questioning. Excuse me.

Interview with Ms. Shafer, Sally Shafer, did you

interview with her?

A. I don't remember.

Q. Dr. Levenson?

A. I believe she was on campus.

Q. Do you know whether or not you interviewed

with her?

A. I believe I did.

Q. Anything --

A. I don't remember anything explicit about

it. I had never met her before so part of the

conversation was just hello, nice to meet you.

Q. You didn't share with her the Simpsons'
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observatory?

A. No, I did not. It was only appropriate --

it came up in the conversation in context, and it didn't

happen again.

Q. I understand. Did anyone during the

course of your one-day interview ask you about anything

in your application?

A. I don't think I understand.

Q. Did anyone ask you any questions about any

facts in your application?

A. Not that I recall. It's certainly

possible they could have asked about what I've been

doing the last decade since I've been gone.

Q. Sure. And so do you think maybe you

received questions of that nature?

A. It's possible. It seems likely, but I

don't recall.

Q. Did anyone ask you about the termination

from Beckman-Coulter?

A. I imagine so.

Q. But you don't recall the details of that?

A. No, I don't. I'm sure I would have

responded similarly.

Q. Sure. And from the time you left the

University of Kentucky until the time that you applied
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for the observatory director, what experience did you

have with -- in the field of teaching?

A. I did not have any as far as I can tell.

Q. Have you ever had experience prior to

submitting this application with the operation of an

observatory?

A. Other than my own personal telescopes, no.

Q. How about the creation of an observatory?

A. No.

Q. Prior to your application did you have any

publications in any scientific journals?

A. I published my master's thesis. I wrote a

small paper for -- what's it called? -- The Physics

Teacher. Other than that, as an engineer, engineering

professional, it doesn't often come up that you get a

chance to publish the stuff you're doing. It may be

interesting, it may be fascinating over a beer to

explain it to a friend, but it's proprietary.

Q. What was the master's thesis?

A. The master's thesis involved looking at

populations of stars. It had recently become

possible -- became available, a catalogue of about a

hundred thousand stars to which we knew the distance to

very well. That was new. And it became possible, then,

to construct models of those stars, how bright they
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really were. It was essentially a statistical study.

Q. What work in the field of astronomy did

you do from the time you left the University of Kentucky

until the time you applied for this position?

A. Can you help me with the word "work?"

Q. Other than -- yeah. What did you do with

respect to astronomy in any way, shape or form from the

time you left the University of Kentucky until the time

you submitted the application?

A. I remained immersed at that time but at an

amateur level. I read, I kept up, I read papers, I

spent a lot of time with telescopes out under the skies.

Q. And did you work with any observatory

during those years?

A. No.

Q. Did you belong to any professional

organizations at the time that you applied at the

University of Kentucky?

A. No.

Q. Have you done any more -- pursued any post

master's degree?

A. I have not.

Q. In addition to what we discussed

previously in your application about being consistently

rated in the top 15 percent, have you received any
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teaching awards or any recognition of teaching

activities, anything of that nature?

A. No.

Q. From the time you were at the University

of Kentucky until the time that you applied for the

position of observatory director, did you ever

participate in any outreach or public education

programs?

A. No, I don't think so.

Q. What kind of, if any, volunteer work did

you do during that time period involving education or

science?

A. I don't recall any that I did.

Q. During that time period did you ever give

any talks, formal talks, regarding astronomy or science

or education?

A. I'm thinking about the possibility of the

Minnesota Astronomical Society. It's possible that I

gave a talk to them about my master's thesis.

Q. What was the name of that society?

A. Minnesota Astronomical Society.

Q. So you were a member of that?

A. I was.

Q. Okay. So that was --

A. At least part-time. Yeah, I think so. I
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went to the meetings, now that I recall, they were in

St. Paul.

Q. And if you paid the dues, you definitely

were a member. Right?

A. I believe so.

Q. And so were you invited to give that talk?

A. I might have volunteered that talk.

Q. Have you ever been the recipient of any

research grants?

A. No.

Q. During your day of face-to-face interviews

with professors and staff members at the University of

Kentucky, did anyone ask you anything regarding

biological evolution?

A. Not that I recall, no. I think I would

have remembered that.

Q. Why would you have remembered that, do you

think?

A. It would have been quite off topic, I

think, from astronomy.

Q. Anyone say anything about the creation

museum?

A. I don't believe so. No. I didn't learn

about that until much more recently.

Q. Have you ever heard of the name Martin
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Gaskell?

A. I have heard the name. I have -- I've

been here two years, it's been very busy, I still have

not unpacked all of my books, but I know I have seen

that name in a book somewhere that I have.

Q. When was the first time you ever heard of

the name Martin Gaskell? That you can recall.

A. That I can recall. I'm just not sure. I

believe I have -- I have a friend at Southwestern

University, I believe that he mentioned his name in

context of someone that he knew.

Q. Did you read anything -- have you ever

read anything published or printed or written by

Dr. Gaskell?

A. I believe I have because I'm certain that

I have a book somewhere that has been edited by somebody

that has a chapter by him. I just cannot point to it.

Q. Other than that, can you think of anything

else?

A. No.

Q. Now, you were here -- you were at the

University of Kentucky during the '90s. By any chance

did you attend a lecture in 1997 presented by Dr. Martin

Gaskell?

A. No.
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Q. Have you ever heard of Dr. Gaskell giving

a lecture in 1997?

A. Yesterday, when Barbara briefed me

about --

Q. I'm trying to cut you off because I don't

want you to tell me about conversations you had with

Ms. Kriz.

A. I understand.

Q. Other than what you just told me, has

anyone ever mentioned to you a lecture that Dr. Gaskell

gave in 1997?

A. No.

Q. The day that you had your interviews, did

anyone mention to you the name of Martin Gaskell?

A. Not that I recall.

Q. Did anyone mention to you anything at all

about any of the other candidates pursuing the

observatory director position?

A. No. Even afterwards, because there was

certainly a possibility that some of the people that

applied for the job were friends of mine, I have not

even today asked who else applied for that job.

Q. So you never knew -- when did you first

learn that Dr. Gaskell applied for this job?

A. I think when I heard about this
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deposition.

Q. I asked you earlier whether or not anyone

during the course of your face-to-face interviews asked

you about biological evolution. Did anyone bring up the

subject of biological evolution?

A. Not that I recall.

Q. Did anyone bring up the subject of

creationism with you?

A. Not that I recall.

Q. Did anyone bring up the subject of

religion with you?

A. No.

Q. Since becoming the director of the

observatory, you have had the opportunity to interact

with many schoolchildren; is that correct?

A. That's true.

Q. And would you estimate that in the

thousands or hundreds or...

A. No. I think thousands is closer.

Q. Forgive me if this sounds like a silly

question, but I'm going to ask it. How often does the

subject of biological evolution come up during your

conversations with schoolchildren?

A. I don't believe it's ever come up in the

context of people coming from off campus. I know that
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I've taught lower division astronomy, including a

chapter on the earth. Certainly both courses involve

the earth being very old, the universe being very

ancient, and I don't think I've ever been challenged in

class with the notion that the earth is not very old and

the universe is not ancient.

Q. Have you ever heard what Dr. Gaskell's

opinion is on that issue?

A. No. I've never read his -- I've never

read his things. I understand he has a website; I've

not been there.

Q. And you interact with members of the

general public in addition to schoolchildren; is that

correct?

A. That's correct.

Q. How often does the subject of biological

evolution come up with them?

A. As far as I know, it has never come up.

Q. So in your capacity as director of the

observatory, the subject of biological evolution has

never raised it's hairy head, huh?

A. I don't recall. When I host students, we

talk about the telescope, we talk about how telescopes

work. I let them look inside the telescope and see the

functions -- it's an open truss design -- and then I
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talk about the things that we're going to look at and

describe them, their size, their distance, how bright

they really are.

Q. Has the subject of science and religious

faith come up with anyone you've ever interacted with in

your capacity as observatory director?

A. No.

Q. How about the subject of religion?

A. Not in the context of people coming to

visit. We have had families come from public schools,

we've had families come that are home-schooled. Private

schools have visited. No one has ever asked me a

question about it or said -- or challenged the assertion

that the earth is four and a half billion years old. If

that's what you're asking.

Q. You're being responsive. Thank you.

How is it that -- you mentioned some

home -- strike that.

MR. SURTEES: Let me just take a

minute break and I'm going to look through my head here,

see if I have anything else.

(Off the record.)

Q. Mr. Knauer, I have asked you a number of

questions here this afternoon. As you sit here now, do

you have any further responses to any of the questions I
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have asked? Have I during the course of my questioning

refreshed any memory of yours that might lead you to

want to supplement any of your answers?

A. No.

MR. SURTEES: Then I have no further

questions.

MS. KRIZ: Let me ask a couple.

MR. SURTEES: Sure.

-----------

EXAMINATION

BY MS. KRIZ:

Q. Mr. Knauer, you had testified that other

than your master's thesis that you had not ever

published anything regarding any topic?

A. No, I published a brief article about

building a student spectroscope for The Physics Teacher.

It was published and it was apparently a big hit. I was

getting -- I used to get e-mails from students in

Thailand asking questions on how to build a

spectroscope. I once Googled my name and spectroscope,

and I got 45,000 hits. That was my proof I was alive.

Q. In the context of your on-campus

interviews for the position of observatory director, do

you have any recollection of anyone referencing that

article and asking you any questions about what that was
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about or...

A. I don't recall explicitly. It's quite

likely that I brought it up. It was a fun article, a

lot of people read it.

Q. Have you ever published any material or

given any public lectures on any other scientific area

other than astronomy or physics?

A. No.

MS. KRIZ: That's all the questions I

have.

(DEPOSITION CONCLUDED 2:20.)
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STATE OF KENTUCKY )

COUNTY OF FAYETTE )

I, ANN HUTCHISON, Registered Professional

Reporter and Notary Public, State of Kentucky at Large,

whose commission as such will expire May 3, 2012, do

hereby certify that the foregoing deposition was taken

by me at the time, place, for the purpose and with the

appearances set forth herein; that the same was taken

down by me in stenotype in the presence of the witness

and thereafter correctly transcribed by me upon

computer; and that the witness was duly placed under

oath by me prior to giving testimony.

I further certify that I am not related to nor

employed by any of the parties to this action or their

respective counsel and have no interest in this

litigation.

Given under my hand, this 12th day of May,

2010.

_______________________________
ANN HUTCHISON, RPR
Registered Professional Reporter
Notary Public, State-at-Large
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Angela C. Worley

From: Sally Shafer (shafer@pa.uky.edu]
Sent: Friday, October 05,2007 7:25 PM
To: 'Mike Cavagnero'; 'Tom Troland'
Subject: EEO
Mike and Tom

I realize that Mike has this covered by talks with the univ legal council, but the person I met from the EEO
office, Heather Conger, called me yesterday (unasked) to say she decided to ask the assoc VP for equity,
lerry Allen. She reports that Mr. Allen says we are safe to ask even about if we do
so in the context of fulfillingthe requirements of the position. For instance it is legitimc;lt¢to show the
individual a curriculum that he is expected to teach, that may include the correct scientific approach to any
controversial topic (such as the origins of life). It is appropriate to ask the individual. if he is able to teach
this as presented to him, and to expect a yes or no answer. Concentr(;lte on the
requirements of the position, include the approach that the department wants him to take on specific
controversial topics. and just ask whether the individual can meet those requirements.

We are not able however to ask him if he would teach anything in addition to the curriculum (such as
another theory about the origins of life). If he chooses to do so it is his prerogative. Apparently the EEO
office is dealing with a biology, professor now who insistsonteaching his own religi,ous views that are
contrary to the theory of evolution. The university may not stop him long as he also what he is
required by the department to teach. Students are free 10Jisten or walk out, or even argue with him, but
the're is nothing UK can do to stop him from presenting additional views.

A. Shafer
( , University of Kentucky
, Dept. of Physics & Astronomy

Chern-Physics Bldg rm. 177
Lexington, KY 40506-0055
ph 859-257-5131
fax 859-323-2846
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